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PREFACE

TRYING to introduce an important philosopher within a small
volume, one mustkeep to the essentials. The adventuresin Rawls’s
life largely concerned the developments in his thinking. And these I
focus on—especially his theory of social justice, which occupied him
for fifty years. Uniquely ambitious and illuminating, this theory is a
brilliant achievement in political philosophy, the best there is. No one
concerned for social justice in the real world can aftford not to study it
closely.

My hope is that this book will lead to a better understanding of
Rawls’s theory among nonspecialists. This theory is certainly worthy
of a strict and detailed critique, to which I have tried to contribute
elsewhere. But here the primary task is to achieve a clear understanding
of it—to help the reader see it as a whole and appreciate its attrac-
tiveness, ingenuity, elegance, and systematic unity. Only with such an
appreciation of the theory can a critique be fruitful.

Most of Rawls’s important ideas are presented in his 1971 book,
A Theory of Fustice. “T]” we used to call this bestseller, composed in
twenty years of labor, and sometimes “‘green monster,” alluding to its
size and the color of its first edition. Surely no page turner; but once
one has worked one’s way through a few chapters of this difficult text,
one stands before an elegant and amazingly unified intellectual structure
that harmoniously reconstructs the complexity of political values and
principles from a single basic idea: We citizens of a modern demo-
cratic society should design its basic rules in accordance with a public
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criterion of justice that purely prudential representatives of prospective
citizens would agree upon behind a veil of ignorance.

A Theory of Justice was a formative event for twentieth-century
philosophy. It showed how philosophy can do more than play with its
own self-invented questions (Are moral assertions capable of being true
or false? Is it possible to know that the external world exists?)—that it can
work thoroughly and creatively on important questions that every adult
citizen is or should be taking seriously. Many thought, after reading
this book, that it was worthwhile again to read, study, teach, and write
philosophy. It became a paradigm, within academic philosophy, of clear,
constructive, useful work, a book that made the profession proud, es-
pecially also because its author was such a thoroughly good and likable
person.

In appreciating Rawls and his achievements, I have the fortunate
advantage of having been his student for five years and his teaching
fellow for two of his courses. Like many of his other students, I have
learned greatly from his teaching and example. His class lectures were
structured with exceptional clarity, yet also so rich and dense that it was
difficult, even with full concentration, to take everything in. Rawls
carefully read new significant work appearing in his major areas of
teaching and research: in ethics, political philosophy, philosophy of law,
history of ideas, constitutional history (including seminal judicial ver-
dicts), and the history of the United States with its eminent personalities.
He took clearly structured notes on what he read and memorized these
summaries.

Unlike other great philosophers in history, Rawls regarded his work
neither as a revolutionary new beginning nor as the definitive treat-
ment of a topic area. Rather, he studied his predecessors—Hobbes,
Locke, Rousseau, Kant, Hegel, Mill, Sidgwick, and Marx—very care-
fully and tried to develop their best ideas in his own work. And si-
milarly with his contemporaries—with Habermas, for example, whose
writings Rawls knew well and with whom he has an extensive pub-
lished debate.

I did not have the impression that this thoroughness came naturally
for him or gave him much joy. Rawls had no photographic memory
and was not an enthusiastic bibliophile. And he often found it painful,
I think, to read secondary literature about his own work. The extra-
ordinary range of his knowledge and the outstanding quality of his own
work were mostly due then, I believe, to an iron discipline and to an
intellectual focus that drew its strength from being directed at topics
that were for him, personally and morally, of the greatest importance.
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Rawls was unusual among the self-confident divinities of the
Harvard Philosophy Department. His caring interactions with students
and visitors, his modesty, his insecurity and conciliatory attitude in
discussions—one could have taken him for a visiting professor from the
countryside, next to his famous and overwhelmingly brilliant col-
leagues Quine, Goodman, Putnam, Nozick, Dreben, and Cavell.
Rawls’s astonishing modesty was not due to ignorance. He knew very
well that he had written a classic that would be read for decades to
come, while most other academic authors fall far short of such
achievement. But the comparison he found relevant was not to others,
but to the task of political philosophy. And this comparison must
always be in some degree humbling.

I have sketched the picture of a serious person, and this is essentially
true of Rawls. All through his life, he was uncomfortable in large
groups, especially with strangers, and even more so when he himself
(on the occasion of a public lecture perhaps) was the center of atten-
tion. On such occasions, he could seem shy or ill at ease and was
sometimes still bothered by his stammer. In a Harvard lecture room,
however, these problems were barely noticeable, especially after the
first one or two weeks of term. By then, the audience had become
familiar, and Rawls would even make an occasional joke—invariably
with deadpan delivery, so the students took some time to catch on. In
informal settings, such as a shared lunch with a familiar companion (or a
few), Rawls could be at ease and might talk with sensitivity and warmth
about the other’s life and problems or about any of a wide range of
topics, such as politics, meteorology, academic life, healthy food, or a
recent movie about the U.S. war in Vietnam. On such occasions, he
could be animated, even playful, and really enjoy himself. Perhaps only
a few among us younger ones got to know this side of his personal-
ity. I got to know it only after completing my dissertation, especially
through the conversations we had in preparation of this book.

What impressed me most in Rawls was the exceptional intellectual
and moral honesty and thoroughness with which he pursued the de-
velopment of his theory of justice. Moral language is all around us—
praising and condemning as good or evil, right or wrong, just or unjust,
heroism or terrorism. In all too many cases, however, such language is
used only to advance personal or group interests, without any attempt
at justification. Justification is avoided because it forces the speaker to
assume more general moral commitments that may be vulnerable to
critical objections and impose normative burdens on the speaker.
Rawls sought out exactly what so many avoid. Publicly, in lectures and
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in print, he tried to connect his moral commitments with one an-
other and with various empirical and methodological commitments.
He thereby subjected his moral convictions, assumptions, and reason-
ing to the toughest test, finally endorsing only moral judgments that
had survived public critique and could be integrated into a complete
theory of justice. More admirable even than the resulting moral theory
is this relentless commitment to moral reflection. Rawls revised, re-
fined, and extended his theory to the very end. In grasping his theory
of social justice, we can understand what it means to make genuine
and credible moral judgments backed by a moral conception one has
fully thought through. And by appreciating Rawls’s dedication to this
project, we can understand the fundamental element of being a just
person.

Rawls’s theory, with its vast scope and intricacies, cannot be
simplified without distortion. I try to make it as accessible as it can be,
through clarity of exposition and a sharp focus on the core elements of
his theory of social justice (justice as fairness). This means that I must
leave aside much interesting work: Rawls’s writings on the history of
moral and political philosophy, for example, and his views on civil
disobedience and conscientious refusal. I touch only lightly on his
writings on moral theory and on his political constructivism, and only
briefly on how his theory might address the claims of the disabled and
historical wrongs (against women and people of color, especially). I
do not discuss Rawls’s late extension of his theory to international
relations, because I could not construct a sufficiently convincing ac-
count of it. I follow Rawls in setting aside our moral obligations re-
lating to animals and the rest of nature. Finally, like Rawls, I say little
about transition problems: about how the ideal society can be reached
from where we are now, and what demands justice imposes on the
transition.

Though I have tried to keep the exposition of Rawls’s views fo-
cused and clear, this book is not an easy read for those unfamiliar
with political philosophy. Students of Rawls’s work need to absorb his
framework slowly, memorize key ideas, and rebuild the complexity of
justice as fairness in their own minds so as to understand how everything
hangs together. Here it helps greatly to play around with the parts. This
is similar to studying great games of chess: To appreciate the moves,
one needs to think through a lot of possible moves that never occurred.
Similarly here: To understand the moves Rawls makes in his complex
argument, one must also understand the moves he does not make, the



PREFACE xi

objections he is trying to preempt, and so on. I try to stimulate such
play by raising questions, challenges, and objections throughout. The
reader might wish to think about what could be said in reply and also, of
course, wish to devise further challenges and counterarguments. The
aim is always to treat the theory as Rawls treated it: not as a magnificent
machine displayed behind velvet ropes in a museum, but as a work in
progress to be used and developed, as well as improved and adjusted in
the light of new arguments and objections, new knowledge and tech-
nologies, and new political developments.

Readers who engage with Rawls’s work in this way will not be
tempted to give up on the theory, even when they find Rawls com-
mitted to a moral judgment they cannot accept. A better response is to
explore how deeply rooted the judgment in question is in his theory
and how the theory might be revised to avoid that judgment. Fol-
lowing Rawls’s example does not require accepting his theory hook,
line, and sinker. At its best, it means pursuing one’s own moral view
with the intellectual seriousness and moral integrity that Rawls brought
to his life’s work. In doing so, one may find, more often than not, that
he had deep and significant reasons for reaching the conclusions he
left to us to study.

This book was originally published in German as John Rawls (Munich:
Beck Verlag, 1994). It was written while I was a visiting scholar at
Princeton University’s Center for Human Values, which provided
much wonderful support and intellectual stimulation during my stay
(1993—94). Tom Nagel read the German book and was kind enough to
recommend it to Oxford University Press. I am deeply grateful to
Michelle Kosch, who has produced an outstanding translation. Taking
advantage of a stay in the hospitable academic environment of the
Centre for Applied Philosophy and Public Ethics at the Australian Na-
tional University, I have worked through this translation carefully and,
with much help from R ekha Nath, Ling Tong, Leif Wenar, and Andrew
Williams, updated and revised a great deal. Any discrepancies with the
German text, for better or for worse, are my own responsibility.

Let me also express a heartfelt appreciation to John Rawls. He spent
many hours conversing with me about his life, searching old treasure
boxes for photographs, and answering ever further questions about his
biography and the details of his thought. The biographical account of’
chapter 1 is based mainly on taped interviews with him conducted in
the summer of 1993. He read and commented on this chapter himself.
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And so did his wife, Mardy Rawls, who has helped me greatly, fre-
quently, and cheerfully in revising and updating this account for the
present volume and also in finding and selecting some of the photo-
graphs here included. I thank her most warmly for that and for her
hospitality over all these many years.

This book is dedicated to the memory of my dear friend and
colleague Sidney Morgenbesser, who shared my admiration for Rawls
and my fascination with his theory. We discussed Rawls’s work for
hundreds of hours over twenty-two years. Half a year younger than
Rawls, Morgenbesser died in August 2004.



1.2
1.3
1.4

1.5
1.6

2.1
2.2
2.3
2.4

3.1
3.2
33

4.1
4.2

CONTENTS

1. Biography 3

Family and Schooling 4

College and War ¢

Academic Career 16

The Turbulent Decade 1962—1971 18
After A Theory of Fustice 22

The Meaning of Rawls’s Project 26

2. The Focus on the Basic Structure

The Origin of the Theory 29

The Complexity of Modern Societies 31
The Idea of an Overlapping Consensus 34
The Scope of the Theory 38

3. A Top-Tier Criterion of Justice

Purely Recipient-Oriented Criteria of Justice 43
The Anonymity Condition 48
Fundamental Interests versus Happiness 54

4. The Basic Idea: Justice as Fairness

The Original Position 6o
Maximin versus Average 67

xiil

28

42

60



Xiv

4.3
4.4

5.1
5.2

5.3
54
5.5

0.1
6.2
6.3
6.4
6.5

6.6

7.1
7.2
7-3
7-4
7-5
7.6

8.1
8.2
8.3

9.1
9.2
9.3

CONTENTS

Primary Goods 73
The Lexical Priority of the Basic Liberties 77

5. The First Principle of Justice 82

The Structure of a Basic Right 83

Formulating the Required Scheme of Basic

Rights and Liberties 85

The Fair Value of the Basic Political Liberties 91
Permissible Reductions of Basic Liberties 96
Impermissible Reductions of Basic Liberties 1071

6. The Second Principle of Justice 106

The Difterence Principle in First Approximation 106

The Difterence Principle in Detail 110

Advocating the Difference Principle in the Original Position
The Opportunity Principle 120

Advocating the Opportunity Principle in the

Original Position 126

A Property-Owning Democracy 133

7. A Rawlsian Society 135

A Well-Ordered Society 137

A Political Conception of Justice 139

Political versus Comprehensive Liberalisms 144

An Egalitarian Liberal Conception of Justice 148

A Society Well-Ordered by Rawls’s Conception 153
A More Realistic Vision 156

8. On Justification 161

Reflective Equilibrium 162
Fundamental Ideas 170
Truth and Reasonableness 174

9. The Reception of Fustice as Fairness 178

Rawls and Libertarianism 178
Rawls and Communitarianism 18§
Rawls and Kant 188

115



CONTENTS

Conclusion 196

Appendix 197

A.1 Timeline 197

A.2 Literature 198

A.2.1 Works by Rawls 198

A.2.2 Selected Secondary Works 199
A.2.2.1 Collections 199

A.2.2.2 Monographs 200

A.2.2.3 Essays 204

Index 213

XV



This page intentionally left blank



JOHN RAWLS



This page intentionally left blank



One
BIOGRAPHY

R AWLS’S A Theory of Justice began a dramatic revival in political
philosophy. The book has sold some four hundred thousand
copies in English alone and—translated into twenty-eight languages—
has become a staple in North American and European universities and
an inspiration to many in Latin America, China, and Japan. It stimulated
distinguished philosophers, economists, jurists, and political scientists
to contribute to political theory and has drawn many young people
into these fields to join the debates it began. A Theory of Justice is a true
classic, likely to be read and taught for many decades to come.

We begin with a sketch of the life and personality of the man John
Rawls, whose work has had such a profound and worldwide impact.
Immediately striking about Rawls was his extraordinary intellectual and
moral integrity. Over many years, he developed a thorough understand-
ing of moral and political philosophy by studying its primary sources and
its massive secondary literatures. An attentive and critical reader, he re-
tained clearly structured synopses of the texts he studied and of their
various strengths and weaknesses. Rawls’s works show that he was equally
strict and careful as a writer. He paid great attention to his choice of terms
and phrases, as well as to the clear exposition of his thoughts, often taking
months or even years to produce thoroughly reworked drafts of a text
before allowing a final version to be published. The same care was ap-
parent in his lectures, which were always rich and superbly crafted.

Rawls’s extraordinary achievements as a scholar, author, and teacher
can be traced to a variety of factors. He had great intellectual powers
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4 JOHN RAWLS: HIS LIFE AND THEORY OF JUSTICE

and virtues: an immense capacity for systematic thought, a good
memory, a natural curiosity, and a critical attitude toward his own work,
which generated productive dissatisfactions and further innovations.
He was deeply committed to the intellectual life of his students, col-
leagues, university, and society. At least as important, Rawls focused
his powers on two questions that were of the greatest significance to
him: How it is possible for an institutional order to be just, and for
a human life to be worthwhile? He pursued these questions within
ethics and political philosophy and also beyond the traditional con-
fines of these fields into economic theory, the political and constitu-
tional history of the United States, and even into international
relations. Rawls’s profound aspiration to answer these questions, so
apparent in his writings, sustained him during a lifetime of hard work.

1.1 Family and Schooling

John (Jack) Bordley Rawls was born on February 21, 1921, in Balti-
more, the second of five sons of William Lee (1883-1946) and Anna
Abell Rawls (née Stump, 1892—1954). His maternal grandparents came
from affluent families residing in an exclusive suburb of Baltimore
(Greenspring Valley, immortalized in the movie Diner). Both had in-
herited some wealth, consisting mainly of coal and oil holdings in
Pennsylvania. The grandfather, Alexander Hamilton Stump, lost most
of these inheritances, however, and the grandparents were eventu-
ally divorced. Their marriage produced four daughters, Lucy, Anna
(Rawls’s mother), May, and Marnie.

The Rawls family hailed from the South, where the name Rawls
is still rather common. Rawls’s paternal grandfather, William Stowe
Rawls, was a banker in a small town near Greenville, North Carolina.
Suffering from tuberculosis, he moved with his wife and three children
to Baltimore in 1895 so as to be near the Johns Hopkins University
Hospital. Rawls’s father, William Lee, contracted tuberculosis some
years after the move, and his health continued to be poor throughout
his adult life. Money was scarce during William Lee’s early years, and
he never finished high school. Instead, he started working at the age of
fourteen as a “‘runner’”’ for a law firm. This gave the young man the
opportunity to use the firm’s law books in the evenings, and he edu-
cated himself well enough for the bar exam without any formal studies.
William Lee went on to become a successful and respected corporate
lawyer in the Marbury Law Firm—one of the best in Baltimore, its
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fame inaugurated in 1803 by the pivotal constitutional case of Marbury
v. Madison. In the years after his bar exam, William Lee also occa-
sionally taught at the Baltimore Law School, and in 1919 he was
elected president of the Baltimore Bar Association, probably making
him the youngest man to hold the office to that time.

Jack’s parents both took a strong interest in politics. His father sup-
ported Woodrow Wilson and the League of Nations and was a close
friend and unofticial advisor of Albert Ritchie, the Democratic governor
of Maryland (1924—36). Ritchie asked William Lee to run for the U.S.
Senate and offered him a judgeship on the Court of Appeals—both
proposals he declined for health reasons. William Lee was a firm supporter
of Franklin D. Roosevelt’s New Deal. Yet his respect for Roosevelt
ended abruptly with the Court-packing crisis of 1937, when Roosevelt
attempted to break the Supreme Court’s resistance to his legislation by
appointing six new judges to the Court. Jack’s mother—a highly intel-
ligent woman, who excelled both in bridge and portrait painting—was
for some time the Baltimore chapter president of the newly founded
League of Women Voters. In 1940, she worked for the campaign of
Wendell Willkie, who had quit the Democratic Party to run against
Roosevelt as a Republican. Jack was rather distant from his father, whom
he remembers as somewhat cold and aloof from the family. Yet he was
very close to his mother and traces his lifelong interest in the equality of
women to her influence (as well as to that of his wife and daughters).

William Lee and Anna Rawls had five sons: William Stowe (Bill,
1915—2004), John Bordley (Jack, 1921—2002), Robert Lee (Bobby,
1923—28), Thomas Hamilton (Tommy, 1927—29), and Richard How-
land (Dick, 1933-67).

The most important events in Jack’s childhood were the loss of two
younger brothers, who died of diseases contracted from Jack. The first
of these incidents occurred in 1928, when Jack fell gravely ill. Although
Bobby, twenty-one months younger, had been sternly told not to
enter Jack’s room, he did so anyway a few times to keep Jack company.
Soon both children were lying in bed with high fever. Because the
family physician initially misdiagnosed the disease, much time passed
until it was finally discovered that both were suffering from diphthe-
ria. The correct diagnosis and antitoxin came too late to save Bobby.
His death was a severe shock to Jack and may have (as their mother
thought) triggered his stammer, which was a serious (though gradually
receding) handicap for him for the rest of his life.

Jack recovered from the diphtheria, but the very next winter, while
recovering from a tonsillectomy, caught a severe pneumonia, which
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Figure 1.1. Jack and Bobby Rawls

soon infected his brother Tommy. The tragedy of the previous year
repeated itself. While Jack was recovering slowly, his little brother
died in February of 1929.

During his childhood, Jack’s sense of justice was engaged through
his mother’s work for the rights of women. He also began his own
reflections on matters of race and class. Even then, Baltimore had a large
black population (approximately 40 percent), and Jack noticed early on
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that blacks were living in very different circumstances and that black
children were attending separate schools. He also remembers vividly
how his mother was not pleased when he made friends with a black boy,
Ernest, even visiting him at his home in one of the small back-alley
houses that were then typical abodes for Baltimore’s black families.

By the time Jack was born, his father was a successful and respected
lawyer, and that year, to escape the hot and humid Baltimore summers,
bought a summer cottage south of Blue Hill (affording a beautiful view
of Mt. Desert and the bay) and a small outboard motorboat to visit the
outlying islands. Here Jack spent all his summers as he was growing up,
and here he acquired his lifelong love of sailing. In the small village of
Brooklin, he was also confronted with poor whites who lived there
year-round, mostly fishermen and caretakers of the larger summer
residences. While he did make friends among the “native” boys, he
noticed that their educational opportunities and life prospects in their
tiny impoverished village were much inferior to his own. These
childhood experiences made a lasting impression on Jack by awakening
his sense of injustice. They also deepened his lifelong feeling of having
been terribly lucky. He had, after all, survived the diseases that killed
two of his brothers and had enjoyed great undeserved privileges of
affluence and education. Later, he would make it through the war with
barely a scratch and also be fortunate throughout his chosen career.

Jack started his education in the private Calvert School, where he
completed a year of kindergarten and his elementary schooling (1927—
33). The school was coeducational, but boys and girls were taught
separately in the last three grades. There was an emphasis on public
speaking and acting, and Jack learned with some joy that he could
overcome his stammer when speaking in rhyme. (In one performance
of Schiller’s William Tell, he mixed up his lines and announced to the
delighted audience that the apple had split the arrow in two.) Jack’s
outstanding record at Calvert led to his selection as valedictorian of his
class. His performance and early 1Q score also impressed his teacher,
John Webster, who provided special support and much encourage-
ment to the boy, even giving him private tutorials well after he had
left Calvert to attend Roland Park Junior High School. Jack was sent
to this public school for two years (1933—35) because his father was
then the (unpaid) president of Baltimore’s school board and wanted to
express support for the public school system. At the end of his father’s
term, Jack—as was not unusual among Baltimore’s well-to-do—was
sent to a private boarding school, where he completed the last four
years of his schooling.
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The boarding school Jack attended from 1935 to 1939 was the
Kent School in western Connecticut, a strictly religious boys’ school
in the High Church Episcopal tradition headed by a monk of the
Poughkeepsie-based Order of the Holy Cross. This principal was a se-
vere and dogmatic man, who left little freedom to his teachers and
students. Except for vacations, the students were not allowed to leave the
school grounds to visit the shops in the nearby village or to see a movie.
All students had to do house chores and attend religious services six
days a week, and there were two mandatory church services on
Sundays. Jack was certainly a success at Kent: high marks, senior
prefect, a place on the football and wrestling teams, and advertising
manager on the yearbook board. He also played hockey, baseball, ten-
nis, and chess, as well as the trumpet for the school’s jazz orchestra.
Nonetheless, Jack did not much enjoy his years at Kent. The school
offered him little intellectual stimulation, so it is not surprising that he
remembers his time there as unhappy and unproductive.

Figure 1.2. Rawls with parents and brothers in Maine
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Jack’s older brother, Bill, was nearly six years his senior, and Jack
followed Bill through Calvert and Kent schools to Princeton Uni-
versity. Bill was considerably bigger and stronger than Jack and very
successful in football, wrestling, and tennis. Jack sought to follow Bill’s
example in sports but also developed independent interests in the
biographies of famous scientists and in chemistry. The latter interest
had been encouraged by a godfather who was a chemist. As a child,
Jack owned an experimental chemistry set and, with the help of ad-
ditional chemicals supplied by his godfather, produced all kinds of
smells and explosions, preferably after Sunday school.

1.2 College and War

After completing boarding school, Rawls—Ilike his brother Bill be-
fore him and his youngest brother, Dick, after him—was admitted to
Princeton University. He entered in 1939, a member of the “class of
1943’ containing some 630 young men. In those days, applicants were
rarely rejected, so getting in was easy for those whose parents, like his,
could afford the tuition. For the less affluent, it was a different story:
Scholarships were scarce and awarded mostly to the athletes needed
for intercollegiate sports.

The beginning of Rawls’s first semester at Princeton coincided with
the German attack on Poland, and Rawls recalls that most students in
his class assumed that they would have to fight in a war. A large fraction
of the class immediately signed up for the Reserve Officers’ Training
Corps (ROTC), securing the opportunity for a place in the officers’
ranks after graduation. Rawls did not sign up but was moved by the
imminent war to study World War I in the university library. Al-
though no one was eager for war, those around Rawls (both at home
and at Princeton) all agreed that the United States should support Great
Britain. There was isolationist opposition (‘‘America First”) in some
circles, but not among Rawls’s family, friends, or acquaintances.

In his first year at Princeton, Rawls tried to imitate the brilliant
athletic example of his brother Bill, who had been varsity in three sports
(football, wrestling, tennis) and the captain of the tennis team. Rawls
was indeed accepted onto the freshmen football team. But wrestling
turned out to be a tougher challenge. Rawls was not good enough to
secure a place in the 165-pound weight class and so tried to compete in
the next class down (155 pounds). This meant that he had to lose a
good bit of weight before each contest, which weakened him in the
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competition itself. Not particularly successful and increasingly averse to
sports with one-on-one confrontation, Rawls quit the wrestling team
even before the end of the season. He also gave up football after the
first year. But he continued to enjoy baseball—though only as a casual
pursuit.

Fraternities were banned at Princeton, and social life revolved
around the eating clubs, consisting of juniors and seniors. Students
could apply for membership at the end of their sophomore year
(through a process called “bicker”) and, if admitted, could eat all their
meals at their club and spend their evenings there, talking or playing
pool. The clubs also organized parties, especially on house party
weekends, which were celebrated by all eating clubs simultaneously
and attracted many young women from near and far. Propriety was,
however, strictly enforced. Women were not allowed to spend the
night at the eating clubs and had to break off visits to the dormitories
at 7 .M. All sexual contact was strictly prohibited, and students found
guilty of such (or, indeed, found out to be married) were summarily
expelled from the college. Once more in the footsteps of his brother,
Rawls was admitted into the prestigious Ivy Club, which traditionally
favored students from Baltimore.

At first, Rawls was not sure what major to choose. He tried chem-
istry, mathematics, music (he was a music critic for The Daily Prin-
cetonian for two years, covering local and New York musical events),
and even art history. Finding himself insufficiently interested or tal-
ented in these subjects, he finally ended up in philosophy. In this
choice, he did not follow his brother Bill, who went on to Harvard
Law School and later became an attorney in Philadelphia.

Rawls’s first teachers in philosophy were Walter T. Stace, David
Bowers, and Norman Malcolm. In his sophomore year, Rawls took a
course in moral philosophy with Stace, a utilitarian, in which Kant’s
Groundwork, John Stuart Mill’s “Utilitarianism,” and Stace’s own
work The Concept of Morals (1937) were discussed. Bowers (who died
tragically during the war in an attempt to jump onto a departing train)
was teaching Kant. The most important influence was, however,
exercised by Malcolm, who was only some 10 years older than Rawls.

After a period of study in Cambridge (England), where he worked
with Wittgenstein, Malcolm had returned to Harvard to complete his
dissertation under C. I. Lewis. On the basis of a strong recommen-
dation from Lewis, Malcolm was then offered a position at Princeton.
Lewis soon came to regret this recommendation. The reason had to do
with Malcolm’s attitude toward phenomenalism, which, championed
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by Lewis, was then the dominant epistemological position in the
United States. Under Wittgenstein’s influence, Malcolm had come to
dismiss phenomenalism—a fact that became painfully obvious during
Malcolm’s public defense of his thesis. Furious after the defense, Lewis
fired off a retraction of his recommendation. But the Princeton phi-
losophy department felt obligated to Malcolm and maintained its of-
fer. Malcolm taught at Princeton until April 1942, when he joined the
U.S. Navy.

The first meeting between Rawls and Malcolm was unpleasant, at
least for Rawls. In the fall of 1941, Rawls gave Malcolm a philo-
sophical essay that he himself thought rather good. Malcolm, how-
ever, subjected this essay to very severe criticism and asked Rawls to
“take it back” and to ‘“‘think about what you are doing!” Though
temporarily disheartening, this sharp criticism contributed to a gradual
deepening of Rawls’s interest in philosophy, and he credits Malcolm’s
personal example with exerting a large influence on the development
of his own way of doing philosophy.

During the spring term of 1942, Rawls took another course with
Malcolm about the (as Rawls said) quasi-religious topic of human evil,
with readings from Plato, Augustine, Bishop Butler, Reinhold Nie-
buhr, and Philip Leon. This topic was not among Malcolm’s ordinary
philosophical concerns, and his interest in it may have been inspired
by the war. When Rawls mentioned the course to Malcolm much
later (during Malcolm’s term as president of the American Philo-
sophical Association), he could not remember ever having taught it at
all. Malcolm’s lack of recall may also be due to the fact that Malcolm
joined the navy midway through the course and so was swept up into
larger events.

Rawls, by contrast, was deeply impressed by this class. It rekindled
in him a latent interest in religion, leading him to write his senior
thesis in this area and to seriously consider going to the Virginia Theo-
logical Seminary to study for the priesthood. Yet with most of his class
going off to war, he decided instead to accelerate his studies.

Rawls received his AB in January 1943, after completing the
special summer term in 1942 that had been added on account of the
war. He graduated summa cum laude in philosophy, an accomplish-
ment he (not untypically) credits to his good memory, enhanced
through his habit of taking accurate and detailed notes. In February,
Rawls entered the army as an enlisted man and, after basic infantry
training, completed a course in the Signal Corps. He was then sent to
the Pacific theater for two years, where he served in New Guinea, in
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the Philippines, and finally for four months among the forces occu-
pying Japan (where his troop train went through the recently dev-
astated city of Hiroshima). During his time overseas, Rawls belonged
to the 128th Infantry Regiment of the 32nd Infantry (“Red Arrow™)
Division. He served both in the regimental headquarters company and
in an intelligence and reconnaissance (I&R) unit that, in squads of
seven or eight men, reconnoitered enemy positions. He claims not to
have seen much combeat, but his division was in heavy fighting in Leyte,
and he was awarded the Bronze Star for his radio work behind enemy
lines along the treacherous Villa Verde Trail in Luzon toward the end
of the war. His only wound came about when he removed his helmet
to drink from a stream and was grazed by a sniper’s bullet. He had
gradually worked his way up to sergeant during his time in the Pacific
but was busted back to private in Japan for refusing to punish a soldier
as ordered by a first lieutenant whom this soldier had insulted. Having
declined the opportunity to become an officer at the end of the war
because he did not want to stay longer than necessary in what he
considered a “‘dismal institution,” Rawls left the army in January
1946. He was still an enlisted man, and once more a private. As he
wrote in a little autobiographical sketch (composed for a Kent School
reunion fifty years after his graduation), he viewed his army career as
“singularly undistinguished.” And so it may have appeared to him in
comparison to that of his brother Bill, who had volunteered for the air
force even before Pear] Harbor and had piloted four-engine Liberator

Figure 1.3. Rawls leaves the Army
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bombers, flying many sorties from Italy over southern Germany,
Austria, and Poland.

As noted earlier, before entering the army in 1943, Rawls had
considered studying for the priesthood. By June of 1945, however, his
experiences in the Pacific war had taken away his belief in orthodox
Christianity, caused him to reject as evil the idea of the supremacy of a
divine will, and taken away any desire to go into the ministry. In a
brief unpublished essay—“On My Religion,” composed during the
1990s—Rawls described this shift in these words:

I have often wondered why my religious beliefs changed, particularly
during the war. I started as a believing orthodox Episcopalian Christian,
and abandoned it entirely by June of 1945. I don’t profess to understand
at all why my beliefs changed, or believe it is possible fully to com-
prehend such changes. We can record what happened, tell stories and
make guesses, but they must be taken as such. There may be something
in them but probably not.

Three incidents stand out in my memory: Kilei Ridge, Deacon’s
death, hearing and thinking about the Holocaust. The first occurred
about the middle of December, 1944. The struggle of F Company of the
128th Infantry Regiment of the 32nd Division to take the ridge over-
looking the town of Limon on Leyte was over, and the company simply
held its ground. One day a Lutheran Pastor came up and during his
service gave a brief sermon in which he said that God aimed our bullets
at the Japanese while God protected us from theirs. I don’t know why
this made me so angry, but it certainly did. I upbraided the Pastor (who
was a First Lieutenant) for saying what I assumed he knew perfectly
well—Lutheran that he was—were simply falsehoods about divine
providence. What reason could he possibly have had but his trying to
comfort the troops. Christian doctrine ought not to be used for that,
though I knew perfectly well it was.

The second incident—Deacon’s death—occurred in May, 1945,
high up on the Villa Verde trail on Luzon. Deacon was a splendid man;
we became friends and shared a tent at Regiment. One day the First
Sergeant came to us looking for two volunteers, one to go with the
Colonel to where he could look at the Japanese positions, the other to
give blood badly needed for a wounded soldier in the small field hos-
pital nearby. We both agreed and the outcome depended on who had
the right blood type. Since I did and Deacon didn’t, he went with the
Colonel. They must have been spotted by the Japanese, because soon

150 mortar shells were falling in their direction. They jumped into a
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foxhole and were immediately killed when a mortar shell also landed in
it. I was quite disconsolate and couldn’t get the incident out of my mind.
I don’t know why this incident so affected me, other than my fondness
for Deacon, as death was a common occurrence. But I think it did, in
ways I mention in a moment.

The third incident is really more than an incident as it lasted over a
long period of time. It started, as I recall, at Asingan in April, where the
Regiment was taking a rest from the line and getting replacements. We
went to the Army movies shown in the evening and they also had news
reports of the Army information service. It was, I believe, here that
I first heard about the Holocaust, as the very first reports of American
troops coming upon the concentration camps were made known. Of
course much had been known long before that, but it had not been
open knowledge to soldiers in the field.

These incidents, and especially the third as it became widely known,
affected me in the same way. This took the form of questioning
whether prayer was possible. How could I pray and ask God to help
me, or my family, or my country, or any other cherished thing I cared
about, when God would not save millions of Jews from Hitler? When
Lincoln interprets the Civil War as God’s punishment for the sin of
slavery, deserved equally by North and South, God is seen as acting
justly. But the Holocaust can’t be interpreted in that way, and all
attempts to do so that I have read of are hideous and evil. To interpret
history as expressing God’s will, God’s will must accord with the most
basic ideas of justice as we know them. For what else can the most basic
justice be? Thus, I soon came to reject the idea of the supremacy of the
divine will as also hideous and evil.

The following months and years led to an increasing rejection of
many of the main doctrines of Christianity, and it became more and

more alien to me....

Having thus rejected the idea of theological studies, Rawls began
graduate work in philosophy at Princeton in early 1946 (on the GI
Bill). After three semesters at Princeton, he spent one year (1947—48)
on a fellowship at Cornell University, where Malcolm and Max Black
were working on Wittgenstein. The following year (1948—49), he was
back in Princeton, writing his dissertation under the supervision of
Walter Stace. [After completing his philosophical education in Du-
blin, Stace had become mayor of Colombo, the capital of Ceylon
(today Sri Lanka), and, despite his official duties, had continued his
philosophical studies, especially of Berkeley and Hegel, and even
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written a book, The Theory of Knowledge and Existence.] Rawls’s the-
sis focused on character assessment and developed an antifounda-
tionalist procedure—somewhat similar to his later idea of reflective
equilibrium—for correcting one’s initial considered moral judgments
about particular cases by trying to explicate them all through checking
them against a set of moral principles. (His first publication, “Outline
of a Decision Procedure for Ethics,” summarizes parts of this work.)
While completing his thesis in late 1948, Rawls met his wife-to-be,
Margaret (Mardy) Warfield Fox (born 1927), who was then a senior
at Pembroke College, Brown University. They were married in June
1949 and spent the summer in Princeton, producing the index to
Walter Kaufmann’s book Nietzsche: Philosopher, Psychologist and Anti-
Christ in exchange for the then princely sum of $500.

Drawn mainly to art and art history (in which Rawls, too, has had a
lifelong interest), Mardy also took an increasingly active role in her
husband’s work. She helped him with proofreading, made stylistic
suggestions, and edited his books and papers. She also brought home to
him the importance of equality of opportunity for women. When they
were married—they had known each other only six months—she told
him that her parents had agreed they could afford to finance a college
education only for her two brothers, not for herself, and that the boys’
education was more important. Mardy had then successfully applied
for a full-tuition scholarship to Brown and had managed, with addi-
tional income from various jobs, to pay for her own bachelor’s degree.
The young couple agreed that they would provide the same oppor-
tunities to their daughters as to their sons. And so they did: All four
children studied with their parents’ support—two at the University of
Massachusetts at Ambherst, the other two at Reed College and Boston
University.

Rawls had won a fellowship for the 1949—50 academic year, and it
made sense to spend it as a student at Princeton, even though his thesis
was essentially done. During this year, he worked mainly outside the
philosophy department. In the fall term, he participated in an eco-
nomics seminar with Jacob Viner, and in the spring he took a seminar
with Alpheus Mason on the history of U.S. political thought and
constitutional law, in which the main text was an anthology edited by
Mason, Free Government in the Making: Readings in American Political
Thought. In this seminar, Rawls studied the most important views on
political justice that had been articulated in the course of U.S. history
and experimented in developing each of them into a systematic
conception of justice.
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1.3 Academic Career

Rawls taught the following two years (1950—52) as an instructor in the
Princeton philosophy department. This was the time of the McCarthy
accusations and hearings, from which Princeton was, however, largely
insulated. Despite his teaching obligations, Rawls continued his
studies outside philosophy. In the fall of 1950, he attended a seminar
of the economist William Baumol, which focused mainly on J. R.
Hicks’s Value and Capital and Paul Samuelson’s Foundations of Economic
Analysis. These discussions were continued in the following spring in
an unofficial study group. Rawls also studied Leon Walras’s Elements of
Pure Economics and John von Neumann and Oskar Morgenstern’s
Theory of Games and Economic Behavior. At the same time, he made
friends with J. O. Urmson, an Oxford philosopher who was a visiting
professor at Princeton in 1950—s1. From Urmson, he first learned
about all the interesting developments in British and particularly Ox-
ford philosophy, which—with J. L. Austin, Gilbert Ryle, H. L. A.
Hart, Isaiah Berlin, Stuart Hampshire, Peter Strawson, H. Paul Grice,
and R. M. Hare—was then in an especially creative phase. On Urm-
son’s advice, Rawls applied for a Fulbright fellowship and spent the
1952—53 year in Oxford as a member of the high table of Urmson’s
college, Christ Church.

The year in Oxford was the philosophically most important for
Rawls since 1941—42 (his first year as a philosophy student, under the
influence of Malcolm). Through Urmson, he got to know Oxford’s
most important philosophers. He attended a lecture course by H. L. A.
Hart, who, freshly promoted to a professorship, was expounding some
of the ideas he would later publish in The Concept of Law. Rawls was
especially impressed with a seminar taught by Berlin and Hampshire,
with Hart’s active participation, in the winter of 1953. This cov-
ered Condorcet, Rousseau’s Social Contract, John Stuart Mill’s “On
Liberty,” Alexander Herzen, G. E. Moore, and two essays by John
Maynard Keynes. Rawls continued to think of this seminar as an
exemplar of excellent teaching that he should seek to emulate.

During this period, Rawls began developing the idea of justifying
substantive moral principles by reference to an appropriately formu-
lated deliberative procedure. He said that the inspiration for this idea
may have come from an essay by Frank Knight, which mentions the
organization of a reasonable communicative situation (“Economic
Theory and Nationalism™ in The Ethics of Competition and Other Essays,
London, 1935, pp. 345—59, esp. the footnote on pp. 345—47). Rawls’s
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initial idea was that the participants should deliberate independently
of one another and forward their proposals for moral principles to
an umpire. This process was to continue until agreement would be
achieved. As with later versions of the original position, Rawls was
hoping that he could derive substantive results from an exact and elab-
orately justified specification of a hypothetical situation—that is,
without having to implement a procedure with actual participants.

After his return from Oxford (1953), Rawls accepted an assistant
professorship at Cornell University, where he was promoted to asso-
ciate professor with tenure in 1956. In the 1950s, Cornell had a rather
attractive philosophy department whose character was shaped by Mal-
colm and Black. Among his other colleagues were Rogers Albritton
and David Sachs, who had been Rawls’s fellow students at Princeton.
The department published (as it still does today) a highly acclaimed
journal, the Philosophical Review, and Rawls became one of its editors.

Though professionally content at Cornell, Rawls considered the
university’s location a major disadvantage. Ithaca is a small town in
upstate New York, hundreds of miles away from the nearest cultural
centers of New York City, Princeton, Philadelphia, Baltimore, and
Boston. While the region is beautiful, it has severe winters, which tend
to intensify the feeling of isolation. This disadvantage seemed all the
weightier as the Rawls family quickly gained four new members:
Anne Warfield (born November 1950), today professor of sociology at
Bentley College in Waltham with two sons; Robert Lee (born March
1954), now independent product designer and mechanical engineer
near Seattle with one son and one daughter; Alexander (Alec) Emory
(born December 1955), carpenter, builder, and writer in Palo Alto;
and Elizabeth (Liz) Fox (born June 1957), a financial manager, some-
time writer, fashion designer, and competitive ballroom dancer in
Cambridge, Massachusetts.

The opportunity to leave Ithaca at least temporarily arose in 1959,
when Rawls, who had meanwhile published several important essays,
was invited to a one-year visiting professorship at Harvard (where his
former colleague Albritton had taken up a permanent position). Rawls
impressed many local philosophers during this year (1959—60), and
MIT subsequently offered him a professorship with tenure. MIT was
then heavily concentrated in the sciences and economics but also be-
ginning to build a presence in philosophy, with one associate pro-
fessor, Irving Singer, and two assistant professors, Hubert Dreyfus and
Samuel Todes. There was no separate department, however, and the
philosophers were part of a much larger humanities faculty. Rawls
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Figure 1.4. Rawls with wife Mardy and their children, Ithaca, N.Y., 1959

decided to accept the offer to become the only tenured philosopher at
MIT. This enabled him to develop his friendships at Harvard (espe-
cially with Burton Dreben) and to continue his old friendships with
Albritton and with Sachs (who was now teaching at Brandeis).

The MIT administration understandably wanted to concentrate its
philosophy presence on the history and philosophy of science. With
the help of Noam Chomsky and others, Rawls was to build up a
humanities subdivision in this field, and he hired James Thomson and
then Hilary Putnam. Having spent considerable time and energy on
mostly administrative service to a field in which he himself had little
interest, Rawls was glad to receive an offer from Harvard in the spring
of 1961. He nevertheless decided to postpone the move by a year in
order to bring the changes at MIT to a successful conclusion. Rawls
taught in the Harvard philosophy department from 1962 until his
mandatory retirement in 1991. With special permission from Har-
vard’s president, he continued to teach, for nominal pay, until his first
strokes in 1995 made teaching impossible.

1.4 The Turbulent Decade 1962—1971

The following years were devoted mainly to the completion of A
Theory of Fustice (T'f). Rawls sought to combine the work on this book
with his teaching duties as much as possible. Some of his courses
were based, in part, on drafts of the book, which were sometimes
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distributed to the students. Rawls also used his courses for the study of
the great historical figures of political philosophy, beginning in his first
year at Harvard with a course on Kant and Hegel for which he
composed an extensive lecture script on Hegel’s philosophy.

Politically, the late 1960s were dominated by the Vietnam War.
From the very beginning, Rawls believed this war to be unjust and
repeatedly defended his assessment in public. Together with his col-
league Roderick Firth, he took part in a Washington antiwar con-
ference in May 1967. In the spring term of 1969, he taught a course
“Problems of War,” in which he discussed various views about
whether the United States was justified in going to war in Vietnam
(ius ad bellum) and in conducting this war the way it did (ius in bello).
The last quarter of this course was canceled because of a general strike
of the Harvard student body.

Rawls was deeply concerned to understand what flaws in his so-
ciety might account for its prosecuting a plainly unjust war with such
ferocity, and what citizens might do to oppose this war. In regard to
the first question, he located the flaws mainly in the ways that wealth
is very unevenly distributed and easily converted into political influ-
ence. The U.S. political process is structured so as to allow wealthy
individuals and corporations (notably including those in the defense
industry) to dominate the political competition through their con-
tributions to political parties and organizations. Written during that
time, T'F shows traces of these thoughts: “Those similarly endowed
and motivated should have roughly the same chance of attaining
positions of political authority irrespective of their economic and
social class. ... Historically one of the main defects of constitutional
government has been the failure to ensure the fair value of political
liberty. . .. Disparities in property and wealth that far exceed what is
compatible with political equality have generally been tolerated by the
legal system” (T'J 197—99). This critique is much expanded in a later
essay, “The Basic Liberties and Their Priority” (1983, PL 289—371),
which also severely reproaches the Supreme Court for blocking
campaign reform legislation in Buckley v. Valeo.

In regard to the second question, Rawls deems it important
to foster a public culture where civil disobedience and conscien-
tious refusal are understood and respected as minority appeals to the
conscience of the majority (T.¥ §§56—59). In the context of this dis-
cussion, Rawls offered a very brief account of international ethics (T'¥
331—33), which is much elaborated in his later book The Law of Peoples

(1999).
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It was the second question that confronted Rawls most immedi-
ately. Many young people were unwilling to perform their military
service, which was compulsory for men up to the age of twenty-six.
The Department of Defense had decided not to conscript students in
good standing, thereby giving professors an unusual power and re-
sponsibility: One failing grade could cause a student to be called up.
Rawls thought that these “2-S deferments” for students were unjust
(cf. FFR 47), quite apart from the injustice of the war itself. Why
should students be treated better than others—especially when rich
parents have a significant advantage in securing a place for their sons at
some educational establishment or another? If young men are to be
forced to participate in the war at all, then at least the sons of the rich
and the well-connected should share this fate equally with the rest. If
not all fit young men are needed for the war, then the requisite number

Figure 1.5. Rawls’s passport photograph ca. 1963
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should be selected by lot. With seven colleagues from the philosophy
department—Albritton, Dreben, Firth, Putnam (who had joined
Harvard after Rawls), Stanley Cavell, G. E. L. Owen, and Morton
White (not W. V. O. Quine or Nelson Goodman)—and another eight
from political science—including Judith (Dita) Shklar, Michael
Walzer, Stanley Hoffmann, Harvey Mansfield, and Edward Ban-
field—Rawls defended this position and proposed its adoption at two
faculty meetings in late 1966 and early 1967. The proposal was op-
posed by some of his colleagues and also by the university adminis-
tration (headed by the conservative President Nathan Pusey) as an
inappropriate interference with affairs outside the university. In re-
sponse to this charge, the proponents were able to point out that
the attorney general himself, Burke Marshall, had asked the univer-
sities for their views on the matter. A vote was finally taken, and the
proposal went down in defeat. Intense disagreement relating to the
Vietnam War continued at Harvard for many years.

Rawls spent the academic year 1969—70 at the Center for Ad-
vanced Study at Stanford University, where he finally completed T'7.
He arrived there with a typescript of about two hundred single-spaced
pages, which he was continuously revising through additions and
substitutions. The revised parts were retyped by a secretary, Anna
Tower, and the typescript grew (with alphabetized insert pages) in
a way that eventually made it hard to survey. Can we still imagine,
a mere thirty-six years later, how people wrote books without com-
puters? It is easier for us electronic folk to imagine the sudden loss of a
book in progress. This is what almost happened to Rawls toward the
end of his Stanford year. In early April, the center’s director called him
around 6 A.M. with the terrible news that a few incendiary bombs had
been exploded in the center overnight, concluding: ““You have been
wiped out.” Rawls had left the latest version of the typescript on his
desk in his office, and the only other extant version was the initial one
of the summer of 1969. Eight months of intensive labor seemed irre-
trievably lost. But Rawls was lucky once again. His office had largely
been spared by the flames and had merely sustained severe water dam-
age. Though the precious typescript was wet through and through, it
was still readable. Rawls laid it out to dry and then used it as the basis
for further modifications.

In September of 1970, Rawls returned to Harvard and became
chairman of the philosophy department. This tough and time-
consuming job was made even harder by the political circumstances.
The members of the department had diverse views on the war and on
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the issues it raised within the university. Putnam, for instance, was a
member of the Maoist Progressive Labor Party, while Quine and Good-
man held conservative views. These intradepartmental differences—
though dealt with in a polite and civilized manner—required extra
time and energy from Rawls. Because he also had to take care of his
courses, he had to use evenings and weekends for the final polishing of
the typescript.

Rawls remembers this academic year as the hardest of his career.
But at its end, he had a text he was satisfied with. Because the type-
script was full of insertions, he had no idea of its true length and was
amazed when Harvard University Press sent him $87 pages of proof
for corrections and indexing. Rawls prepared the index himself, and
the long and widely anticipated book appeared in the United States in
late 1971.

1.5 After A Theory of Fustice

The following decades passed rather more calmly. Since 1960, the
Rawls family has lived in Lexington, some eight miles from Cam-
bridge. This town is governed by five elected, unpaid selectmen, who
serve as a policy-making board; and by a representative town meeting
of 189 elected delegates, who serve as the local legislature. Mardy
Rawls was a town meeting member for about thirty years. In this
capacity, she focused her efforts on matters of land use planning and
environmental protection, and she has on occasion also engaged in en-
vironmental protection work professionally for the Commonwealth
of Massachusetts. Recently, she has been pursuing her artistic career,
originally begun at Brown University. Her watercolors have been on
display in various places (including Harvard University), and one of
them, a portrait of Lincoln, adorned Rawls’s Harvard oftice. One of
her portraits of her husband appears on the cover of The Cambridge
Companion to Rawls.

Rawls himself continued to devote most of his time to his intel-
lectual work, which he did mostly at home. He also continued to take
an interest in the artistic work of his wife and enjoyed various sailing
trips along the Maine coast. He tried to keep himself in good health by
maintaining a strict dietary regimen and regular exercise. In 1983, he
had to discontinue his hour-long jogs, however, because he had dam-
aged a tendon while jumping rope. He switched to bicycling, which,
thanks to a stationary exercise bike, he could keep up year-round.
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In 1979, Rawls was promoted to the highest academic rank at
Harvard, that of a university professor. Members of this exclusive group
receive not merely an especially high salary but also complete freedom
in regard to their teaching: They may offer courses in other depart-
ments, if they like, or skip a term to pursue research (though Rawls
did not avail himself of these opportunities). Harvard had eight uni-
versity professorships at the time, and Rawls was given the James
Bryant Conant University Professorship (named for a former Harvard
president), in which his predecessor had been the Nobel-laureate
economist Kenneth Arrow.

Rawls taught at Harvard until 1995. His closest colleagues there
were Albritton (who soon left for Los Angeles) and Dreben, as well as
Firth, Cavell, Dita Shklar, Charles Fried, and in later years, the new-
comers Thomas M. (Tim) Scanlon, Amartya K. Sen, and Christine
Korsgaard. He left Massachusetts only for the year at Stanford (1969—
70), a sabbatical year at the University of Michigan (1974—75), a term at
the Princeton Institute for Advanced Study (fall 1977), and a term at
Oxford (spring 1986). In Michigan, he made friends with William K.
Frankena and Richard B. Brandt; in Oxford, he spent time, once
again, with many of his old friends from 1952—53 (in particular, Hart,
Hampshire, and Berlin), as well as with Philippa Foot, who had held a
visiting professorship at MIT in the early 1960s.

As before, Rawls invested much effort into his courses (normally
three per year, divided over two semesters), which have always been
well attended and respected. The two mostly historical courses he of-
fered regularly, though with somewhat variable readings, were moral
philosophy (Butler, Hume, Kant, Sidgwick) and social and political
philosophy (Hobbes, Locke, Rousseau, Mill, Marx, sometimes also
TF). These courses were open to graduate students and advanced
undergraduates and generally had an enrollment of thirty to fifty stu-
dents. They consisted of two excellent lectures per week (which Rawls
often summarized for the students on a single handwritten Xeroxed
page), plus a one-hour discussion session, which for the graduate stu-
dents was conducted by Rawls himself and for the undergraduates by
an advanced graduate student. Even when it had been given many
times before, he would prepare each class lecture afresh, looking once
more through the primary texts and familiarizing himself with any new
and important secondary sources. It is not surprising, then, that many
graduate students attended the same lecture course year after year to
deepen their understanding of the field and to partake in the devel-
opment of Rawls’s thinking.
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Rawls also regularly taught graduate seminars and tutorials (seminar-
like courses for four to six advanced undergraduate philosophy majors)
in which he discussed important new works in ethics and political
philosophy, as well as other related topics such as the freedom and
strength of the will (Kant and Donald Davidson).

Rawls also supervised dissertations and has trained an impressive
group of philosophers over the years, including: David Lyons (Bos-
ton University), Tom Nagel (New York University), Tim Scanlon
(Harvard), Onora O’Neill (Cambridge), Allan Gibbard (University of
Michigan), and Sissela Bok (Brandeis) in the 1960s; Norman Daniels
(Harvard School of Public Health), Michael Stocker (Syracuse Uni-
versity), Tom Hill (University of North Carolina), Barbara Herman
(UCLA), Steven Strasnick (Agilent Technologies), Josh Cohen
(MIT), Marcia Homiak (Occidental), and Christine Korsgaard (Har-
vard) in the 1970s; and since then Jean Hampton (deceased, last at the
University of Arizona), Adrian Piper (Wellesley College), Arnold
Davidson (University of Chicago), Andrews Reath (University of
California at Riverside), Nancy Sherman (Georgetown), Thomas
Pogge (Columbia), Daniel Brudney (University of Chicago), Sam Free-
man (University of Pennsylvania), Susan Neiman (Einstein Forum,
Potsdam), Sibyl Schwarzenbach (City University of New York),
Elizabeth Anderson (University of Michigan), Hannah Ginsborg
(University of California at Berkeley), Henry Richardson (George-
town), Paul Weithman (Notre Dame), Sharon Lloyd (University of
Southern California), Michele Moody-Adams (Cornell), Peter de
Marneffe (Arizona State), Hilary Bok (Johns Hopkins), Erin Kelly
(Tufts), and Anthony Laden (University of Illinois at Chicago).

This list shows that Rawls has done much to make a professional
career in philosophy possible and attractive for women. It also shows
that most good philosophy departments in the United States now have
at least one prominent Rawls student. It is remarkable how many of
these students have produced not only creative and original texts in
moral and political philosophy but also excellent works of historical
scholarship. Although Rawls himself has published only some of his
many historical writings late in his life (Lectures on the History of Moral
Philosophy, 2000), he has done much to broaden and improve the
study of the history of moral and political philosophy in the United
States. This achievement of his teaching is celebrated in a volume of
essays by his students, Reclaiming the History of Ethics: Essays for Fohn
Rawls, which his students presented to him for his seventy-fifth
birthday.



BIOGRAPHY 2§

Figure 1.6. Rawls in retirement

Through his quality as a teacher and the interdisciplinary focus and
presentation of his work, Rawls has also had a lasting impact on many
other students who took his classes as undergraduates or as graduate
students in political science, law, or economics. They have carried the
influence of his teaching and writing into these neighboring disci-
plines and helped to make its reception there more sympathetic and
accurate.

Sadly, Rawls was granted only four full years of life after his re-
tirement. At a conference about his work in California in 1995, he suf-
fered the first of a series of strokes, which caused a substantial mental
and physical decline. Rawls nonetheless, with remarkable discipline
and the untiring help of his wife and some former students, brought his
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life’s work to completion through a volley of long-planned publica-
tions that explicate, defend, extend, and also revise his theory of justice.

His book Political Liberalism (PL 1993) includes many of these ad-
ditions and improvements, but it has a different focus than TJ. PL
elaborates on the role a conception of justice should play in a dem-
ocratic society and in the lives of its citizens. In doing so, it promi-
nently addresses the relation between religion and democracy and the
conditions for their being compatible. Rawls’s views on this question
are most clearly expressed in his later essay “The Idea of Public
Reason Revisited” included in his Collected Papers (CP 1999), which
contain nearly all his published essays back to 1951. Fustice as Fairness:
A Restatement (FFR 2001) summarizes a modified conception of jus-
tice, going beyond the changes included in the revised edition of T¥
(1999), which includes only revisions made before 1975. The Law of
Peoples (LP 1999) adds a conception of international relations, greatly
expanding and improving an identically titled lecture Rawls had given
for Amnesty International six years earlier. A second volume of Rawls’s
historical lectures, this one covering political philosophy, is being
edited by Samuel Freeman with the help of Rawls’s wife, Mardy, and
will appear as his last book in the near future.

1.6 The Meaning of Rawls’s Project

All his life, Rawls was interested in the question whether and to what
extent human life is redeemable—whether it is possible for human
beings, individually and collectively, to live so that their lives are
worth living (or, in Kant’s words, so that there is value in human
beings’ living on the earth). This question is closely related to that of
evil in human character, with which Rawls, still much influenced by
religion, had been so fascinated during his student years. But even the
life of someone whose conduct and character are above reproach may
seem to lack worth. So much human time and energy are wasted on
professional and personal projects that are ultimately pointless and do
not really promote human excellence and flourishing. In light of such
thoughts, Rawls has tried to lead a worthwhile life in part by trying to
show what might make human life worthwhile.

He has focused these contributions to the political realm: Is it pos-
sible to envision a social world in which the collective life of human
beings would be worthwhile? One can imagine all sorts of wonderful
things, of course. But the question is to be understood in a realistic
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sense, asking us to envision the best social world within the context of
the empirical conditions of this planet and of our human nature. The
question is then whether we can envision a realistic utopia, an ideal
social world that is reachable from the present on a plausible path of
transition and, once reached, could sustain itself in its real context. By
constructing such a realistic utopia, Rawls has sought to show that the
world is good at least in this respect of making a worthwhile collective
life of human beings possible.

Now one might think that our estimation of the goodness of the
universe should not be affected by a merely theoretical demonstration
of an ideal and stable social world, even one that can be shown to be
reachable from where we are. What matters is the moral quality of our
actual collective life. But Rawls held a different view. Without de-
nying that the actual political achievement of the ideal is important, he
believed that a well-grounded belief in its achievability can reconcile
us to the world. So long as we are justifiably confident that a self-
sustaining and just collective life among human beings is realistically
possible, we may hope that we or others will someday, somewhere,
achieve it—and can then also work toward this achievement. By
modeling a realistic utopia as a final moral goal for our collective life,
political philosophy can provide an inspiration that can banish the
dangers of resignation and cynicism and can enhance the value of our
lives even today.

John Rawls died at his home in Lexington, his wife, Mardy, by his side,
on November 24, 2002, after a rapid but painless decline in his health.
On Tuesday, December 3, 2002, the day of his memorial service in the
First Parish Church beside the Lexington Green, the town of Lex-
ington, in an unusual show of respect for a philosopher, flew the flag
over the historic Battle Green at half-mast “in honor and memory of
John Bordley Rawls whose wisdom and honor have inspired so many
of us.”
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THE FOCUS ON THE BASIC STRUCTURE

USTICE is the first virtue of social institutions.” Thus Rawls begins the

first section of his most important work, A Theory of Justice. Many
other things can also be called just or unjust—wars, contracts, accusa-
tions, laws, demands, verdicts, honors, fate, or even the world. Rawls,
though, uses the word in a narrower sense: for the moral assessment of
social institutions. This narrower sense is commonly marked by the
expression ‘‘social justice,” but, like Rawls, I generally suppress the ad-
jective when the context makes clear that the narrower meaning is
intended.

The word “institution’ is often used for organized collective agents
such as Harvard University or the World Bank. But this is not the
sense in which Rawls uses the term “‘social institutions.” He means to
refer to the practices and rules that structure relationships and interac-
tions among agents. This sense is exemplified by a social institution of
promising. Its rules lay down what interactions between two agents
count as creating a promise, what promisee conduct (if any) counts as
releasing the promisor from the promise, what circumstances (if any)
can be invoked as a justification or excuse for nonperformance, and so
on. In all cultures, there are also more complex social institutions
structuring kinship relations, economic cooperation, criminal punish-
ment, and political decision making, for example. The moral assess-
ment of such practices and rules is the domain of social justice. The
moral assessment of individual and collective agents and of their con-
duct within some existing institutional scheme is the domain of ethics.

28
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These two domains are not mutually independent. The social in-
stitutions of a society have a substantial influence on the options avail-
able to its members and even on the formation of their characters. And
social institutions, in turn, are created, maintained, and changed through
the conduct of individuals. It may thus appear impossible to treat one
of these topics apart from the other. Because alternative social insti-
tutions generate different patterns of conduct and different characters,
it seems that their moral assessment presupposes conduct and character
assessments. On the other hand, it also seems that conduct in the con-
text of particular social institutions cannot be assessed without a moral
assessment of these institutions.

Rawls nonetheless concentrates on the domain of social justice—
and, more narrowly still, on how to assess a society’s major social insti-
tutions, its basic structure. Providing “‘the framework for a self-sufticient
scheme of cooperation for all the essential purposes of human life,”” the
basic structure ““‘comprises the main social institutions—the constitu-
tion, the economic regime, the legal order and its specification of prop-
erty,” the family in some form, and how these institutions cohere into
one unified system of social cooperation (PL 301, cf. ¥FR 10). The fol-
lowing sections discuss the emergence, meaning, and justification of’
this restriction of topic.

2.1 The Origin of the Theory

Rawls had initially been interested in ethics and especially in the basis
of character assessments. In the course of his investigations, he devel-
oped a specific method for answering moral questions. First, one is
to become familiar with all the different answers that may be given
to a question—in particular, those that have already been set forth by
distinguished thinkers. Next, one is to try, again with the help of
historical materials, to criticize each of these positions as effectively as
possible, both internally and from the outside. Third, one is to take up
each of these positions and to defend it as well as possible. Here one may
modify the position to make it more defensible, provided its essential
elements are preserved. Only after one has rendered each of the com-
peting positions as plausible as one can should one then, fourth, ask
oneself which of them accounts best for one’s moral convictions, which
will probably have evolved further through the exercise. The judgment
one is inclined to make after such a process is what Rawls calls wide
reflective equilibrium.
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An important moral position, which Rawls did not accept but
nonetheless wanted to think through and formulate in its most plausible
form, is utilitarianism. He made this attempt in his 1955 paper, “Two
Concepts of Rules.” The central idea of utilitarianism is that utility or
happiness (understood as pleasure minus pain, desire satisfaction, or what-
ever) is the source of all moral value and that morality should therefore be
concerned solely with raising the general happiness as high as possible.
Applying this basic idea to conduct, however, leads to implausible pre-
scriptions: We should lie and break promises, and judges should convict
defendants they know to be innocent, whenever such actions produce
more happiness than their alternatives. Such prescriptions run counter to
commonsense morality, and perhaps even to happiness maximization
itself: Lives lived among people seeking to maximize happiness would
probably be less happy than ones lived among people generally observant
of the constraints of commonsense morality.

Rawls tried to render utilitarianism more plausible by applying its
central idea not to conduct but to practices. A practice is a set of rules
through which human interactions are structured, as competitive team
sports are structured by rules of the game. A practice defines various
roles or positions (e.g., spouse, employee, jury member) and deter-
mines how occupants of these roles are required and/or permitted to
act. Rawls claimed that the most plausible version of utilitarianism is
two-tiered. Rather than enjoin agents to act so as to maximize happiness
directly (single-tiered or act utilitarianism), two-tiered utilitarianism
enjoins them to comply strictly with social rules and practices that in
turn are to be designed so as to maximize happiness. According to this
two-tiered utilitarianism, once optimal social rules and practices are in
place, agents in their various roles must strictly observe them—even
when more happiness could be produced by breaking these rules.

This institutional utilitarianism, which still has some supporters, got
Rawls interested in the topic of practices or (as he later says) social
institutions. But it did not ultimately convince him. He could not, in
the end, bring himself to accept happiness as the source of all moral
value. And he found himself unable to explain how someone who
takes happiness to be the sole ultimate moral value can have a moral
reason to comply with the rules of an optimal practice even when do-
ing so leads to suboptimal results: If the authority of the rules is based
solely on happiness, then it makes no sense to sacrifice some happiness
for the sake of honoring the rules. (This criticism is clearly and con-
vincingly presented by Rawls’s student David Lyons in “Utility and
Rights.”)
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Rawls’s mature position nonetheless preserves the fundamental
distinction between the justification of conduct and the justification of
social institutions. To overcome the defects of institutional utilitari-
anism, he tried to formulate a criterion for assessing social institutions
that would be more plausible than happiness maximization and would
also be impossible to apply directly to the assessment of conduct. He
succeeds in this attempt with his two principles of justice. They are a
criterion of justice narrowly focused on the design of the basic struc-
ture, thereby ensuring that, if this criterion is satisfied by our society’s
institutional rules, we cannot promote the justice of our society by
violating these rules.

2.2 The Complexity of Modern Societies

We have seen how Rawls came to shift his inquiry from the moral
assessment of conduct and character (ethics) to that of social institu-
tions. His concentration on social justice was due to the insight that
ethics is increasingly unable to cope with morally significant aspects of
modern societies. Such societies give rise to large-scale social problems
that can be much better addressed through institutional rather than
interactional moral analysis. Interactional moral analysis seeks to ex-
plain the deprivations some people suffer in terms of morally faulty
(wrongful) conduct by other agents. Institutional moral analysis seeks
to explain the statistical incidence of deprivations in terms of morally
faulty (unjust) social institutions.

The advantages of institutional moral analysis are best illustrated
in the economic sphere, where one encounters social problems like
poverty and unemployment. Ethics might address such deprivations by
enjoining agents to make special efforts outside their ordinary activi-
ties, to give to charities, for instance. But especially in the Anglophone
countries, such positive duties to protect and assist are regarded as fee-
ble or nonexistent. Here ethics is centered on negative duties, that is,
duties not to harm.

Some social problems can be addressed through negative duties:
Garbage on roads and trails and contamination of air and water can be
controlled by enjoining agents to minimize their littering and pollution
and can be explained as effects of wrongful conduct. But this model
does not work for large-scale poverty or unemployment (as during the
Great Depression), which cannot be prevented by assigning negative
duties to agents and cannot be traced back to wrongful conduct by the
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poor themselves or to wrongful purchasing or hiring decisions by
individual consumers and corporations.

The reason is that an individual market participant simply cannot
anticipate the remote effects of her or his economic decisions. This
inability is due not merely to ignorance of economics but mainly to
the way in which the effects of such individual decisions intermin-
gle with one another. Whether a particular purchasing or investment
decision has a positive or negative impact on unemployment, for in-
stance, depends upon countless other economic decisions, whose ef-
fects in turn depend upon yet others. In the contemporary world, it is
thus beyond the capacity of typical individuals to shape their ordi-
nary economic conduct so that it does not exacerbate poverty or un-
employment. Any ethical command to this effect would produce only
anxiety and guilt feelings, while bringing no relief for the poor and
unemployed.

Conjoining this insight, that poverty and unemployment cannot be
avoided by asking agents to refrain from specific harmful acts, with the
common belief that there are no strong positive duties to relieve
poverty, many have concluded that we must learn to accept poverty
and unemployment as we must accept earthquakes and hurricanes.
Without denying the two premises of this reasoning, Rawls challenges
the inference and hence the conclusion. He does so by tracing disad-
vantages like poverty and unemployment back to social institutions.
Any given society can be structured and regulated in many different
ways, featuring diverse ways of organizing economic cooperation and
control of resources and of the means of production. There are many
different options for devising its governmental agencies and for for-
mulating its laws governing property, taxation, labor, inheritance, and
so on. Some of these institutional designs would tend to generate more
poverty than others. Moral attention should be focused here: on the
design and reform of society’s institutional order—not on the particular
acts and omissions of its participants.

This thought leads beyond the negative and any positive moral
duties that apply to agents in their ordinary conduct (as buyers or sellers,
employers or investors, etc.). It suggests an additional responsibility we
have as citizens, through our participation in the imposition of our
society’s institutional order. This is a special political responsibility,
typically borne by adult citizens (not foreigners). These citizens are then
collectively responsible for excess unemployment and poverty that
could be avoided through a better design of their institutional order. At
the individual level, this collective responsibility might be associated
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with a strong negative duty not to cooperate in the imposition of an
unjust institutional order without making adequate efforts to promote
its reform.

Achieving institutional reform through collaborative efforts is dif-
ficult. It requires political cooperation. And it requires research into
how the distribution of morally significant goods (income, employ-
ment, education, etc.) depends on the design of the institutional order
and what these distributions would tend to be like under practicable
alternative designs. Still, such efforts are far more promising than ef-
forts to shape one’s ordinary conduct so that it does not worsen the
prevailing distribution.

Even social problems that can be analyzed interactionally may
benefit greatly from an institutional moral analysis that considers al-
ternative institutional design options. Without retracting the judgment
that it is wrong to litter, we may then find that social rules are also at
fault—perhaps because most of the garbage problem is avoidable by
mandating biodegradable food containers and deposits on cans and
bottles.

Analyzing how social problems are aftfected by institutional design
brings out what ethical approaches generally obscure: In the modern
world, an intricate framework of interrelated social institutions con-
ditions the conduct of agents by shaping their options and by influ-
encing profoundly the interests, desires, and abilities agents develop.
Through these institutions, human lives have become increasingly
interdependent so that decisions in one part of the world may have a
strong impact on lives half a world away. (Food consumption among
the children of Bangladeshi textile workers may well depend on sum-
mer beachwear fashions in the United States.) Interactional moral
analysis cannot cope with these complexities. It can scrutinize the
character of agents and their conduct in the different roles they play.
But it must largely take as given the social conditions that mold the
character of agents and the whole system of differentiated roles.

Some of the same limitations persist when social institutions are
analyzed one by one. Such analysis cannot cope with the way social
institutions are interdependent in their effects (so that the effects of any
social institution depend on how the others are designed). Such
analysis can get us to the point where every social institution, holding
fixed the design of the rest, is well designed. But it may still be possible
to do much better. To see this, consider the analogous case of opti-
mizing some process of production as in a car factory. Even if each
stage of the process is designed in the best feasible way given the way
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the other stages are designed, it may still be possible greatly to improve
the entire process: by redesigning all its stages together or by altering
its very structure (including the way it is divided into stages). Anal-
ogously, a society’s institutional order may be much improved by
reflecting on it as a whole. This enables mutual adjustment of the do-
mains and functions of social institutions toward an optimal total ar-
rangement.

Institutional moral analysis thus has important advantages in dealing
with complex social systems. It enables a plausible assignment of re-
sponsibility for social problems such as poverty and unemployment. It
indicates how such problems can be effectively solved. In addition,
institutional moral analysis holds out the prospect of citizens upholding
a just institutional order that relieves them from having to worry about
these social problems in their ordinary conduct.

In Europe, these ideas were familiar when Rawls wrote. In the
United States, however, they were new—all the more so as Rawls did
not import them from Europe and its socialist heritage but developed
them independently through his study of game theory and economics.

2.3 The Idea of an Overlapping Consensus

Rawls formulated an important further reason for his concentration
on social institutions only after the publication of T'}.

The organization of a social system is necessarily settled one way or
another—an institutional order can be designed in only one way at any
given time. And it would then be good, of course, if all of its mem-
bers could accept the prevailing design as just. With regard to ethics,
aesthetics, and religion, by contrast, a limited pluralism is possible and,
according to Rawls, even desirable. We can live together in harmony
despite conflicting ideals of the good human being, of worthwhile
living, of love and friendship, of ethical conduct, and the like, so long
as we know that we share a moral commitment to our society’s basic
structure. For Rawls, this is one of the most important lessons of
modernity: that it is possible to live together under common rules that
have a moral basis, even without sharing a comprehensive moral or
religious worldview or conception of the good.

The importance of this historical possibility is heightened by the fact
of reasonable pluralism (PL 36—38): that there is in the modern world a
plurality of deeply irreconcilable yet reasonable ethical, aesthetic, re-
ligious, and philosophical views and values—a plurality that can be
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eliminated, if at all, only through morally unacceptable levels of re-
pression. Free democratic societies must live with such pluralism. With
these points in mind, Rawls wants to concentrate on helping to
achieve agreement where it is really needed. He seeks to develop, spe-
cifically for the basic structure, a conception of justice that the ad-
herents of competing worldviews can morally endorse. And he wants
then to describe a just basic structure that satisfies this conception.

The aim of extending moral consensus from this limited conception
of social justice to a broader conception of how to live—into ethics,
aesthetics, religion, or philosophy—is not merely less important, ac-
cording to Rawls. Rather, it is positively counterproductive. We cannot
hope to reach an unforced moral consensus on such a broader con-
ception, and forced agreement is inconsistent with a free, democratic
society. The same is true of a conception of social justice whose con-
tent is dependent on some broader moral, religious, or philosophical
worldview (comprehensive doctrine or conception of the good). Only
a conception of social justice that is derivable from, or at least com-
patible with, a wide range of such worldviews can sustain a social order
that is stable, that is, supported by the unforced moral allegiance of all or
most citizens. Rawls calls such a conception of justice—one that is not
dependent on a more comprehensive worldview, but acceptable to
adherents of diverse worldviews—a political conception of justice. And
he calls a moral consensus whose content is confined to such a political
conception of justice an overlapping consensus. His hope is for a free
society in which the widely held moral, religious, and philosophical
worldviews overlap in regard to a political conception of justice that
justifies this society’s basic structure.

The ideal of an overlapping consensus can be rejected in behalf
of a more comprehensive consensus, which would include additional
moral, religious, or philosophical contents. But one can also attack this
ideal from the other side, asserting that an institutional order can be
sustained, without any moral consensus, as a mere modus vivendi. It
suffices that most participants see supporting this order as a prudent
way of advancing their diverse interests and values.

This modus vivendi model can guarantee orderly coexistence only
so long as most participating groups indeed believe it to be in their
interest to support the existing institutional order. To satisty this con-
dition, the going rules must be especially accommodating to those who
would do well even if the institutional order broke down. Such ac-
commodation comes at the expense of those who would do poorly. But
they have reason to accept such accommodation, nonetheless, because
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of their vital interest in avoiding such a breakdown. On the modus
vivendi model, the institutional order that emerges is then a compro-
mise between different groups, reflecting a bargaining equilibrium that
accommodates the values and interests of each group according to its
relative strength or threat advantage.

Now the interests, values, and especially also the relative strength
of the various groups may change. Such changes require that the in-
stitutional order be continually renegotiated so that the equilibrium
condition remains satisfied. A modus vivendi therefore involves serious
danger: A group whose power declines in relative terms will have to
accept revisions of the institutional order that will weaken it further.
There is no limit to such a downward spiral because any institution-
alized protections are always subject to renegotiation.

Understanding the danger, any participant in a modus vivendi will
tend to give precedence to protecting and augmenting its power over
honoring its moral values and principles. This model is then an ex-
ample of might-makes-right, as the power of the various participants
and their interest in power shape the terms of the institutional order
they negotiate.

Terms negotiated in this way are unlikely to track justice on any
participant’s conception of it. This is a sharp contrast to the ideal of an
overlapping consensus, which seeks an institutional order that all
participants can morally endorse on the basis of their diverse moral,
religious, or philosophical worldviews.

The familiar system of international relations—a web of conven-
tions and treaties that clearly reflects the distribution of power among
states—exemplifies the modus vivendi model. It also exemplifies its
stated disadvantage: A state in such a system cannot through any num-
ber of treaties gain lasting security against the danger of having to re-
treat from territory it possesses, nor even against the danger of complete
annihilation. Because states are aware of this danger, they must treat
one another with suspicion and must always concentrate on their own
power position—preserving and, if possible, even strengthening it at
the expense of others. With the long-term survival of their values and
form of life always at stake, they do not have the luxury of restraining
themselves by their moral values or principles. This intense concern of
each state for its own survival and power, understood by all the others,
engenders considerable short-term dangers, amply illustrated by the
frequency of wars.

A modus vivendi among groups within one society generates anal-
ogous dangers and problems. A rule-governed power struggle that is
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always also a struggle over these rules themselves, such a modus vi-
vendi can provide neither lasting security nor justice on any group’s
conception of it. All groups interested in their long-term security
therefore have reason to prefer, over the modus vivendi model, Rawls’s
ideal of an overlapping consensus. This ideal envisions an institutional
order that the various groups endorse as just and are willing to support,
even through changes in their respective interests and relative power.
Such an institutional order is not a fortuitous and transitory product of
negotiation and compromise but an enduring structure based on sub-
stantive moral consensus among, and genuine moral allegiance by, its
participants.

The preference for a stable social order over a modus vivendi is not
merely a prudential but also a moral one. In the first place, individuals
and groups have a moral interest in securing the long-term survival of
their values and forms of life, to which end a stable social order is far
more suitable than a modus vivendi. Second, individuals and groups
have a moral interest in conducting themselves in accordance with
their own moral values—something they can do, within a modus vi-
vendi, only at the cost of endangering the long-term survival of them-
selves and their progeny. And third, we all have a moral interest in
living in a peaceful and harmonious society. This presupposes social
institutions that, supported by widespread moral allegiance, stand above
everyday political rivalries—regulating the political competition with-
out themselves being an object of this competition.

These arguments may seem to support a narrower moral consensus
than the one Rawls himself suggests. Instead of striving for agree-
ment upon a moral framework consisting of a shared conception of’
justice and the basic structure it justifies, we should, it seems, aim for
a moral consensus on the basic structure alone—a consensus that is
narrower and thus more easily achieved. Rawls believes, however,
that the limited moral consensus he envisions must include a shared
moral justification for the basic structure. The reason is that a nar-
rower moral consensus—including only the content of the constitu-
tion, for instance—could not provide adequate grounds for deciding
how constitutional provisions are to be applied to controversial cases
and how they are to be adapted to changing conditions. A narrower
consensus would be too fragile, liable to break down in the face of
competing interpretations or unforeseen new conditions.

So the moral consensus Rawls aims to facilitate has a more complex,
tripartite object. It centrally includes a public criterion of justice, that is, a
criterion for assessing the alternative basic structure designs that are
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simultaneously practicable for some society in its given conditions. It
also includes a shared moral justification of this criterion. This justification
should be shallow enough to be compatible with a wide range of more
comprehensive moral, religious, and philosophical worldviews. Yet it
should also be substantial enough to help guide the public interpreta-
tion and application of the public criterion in controversial cases, as may
be triggered by environmental, technological, or cultural changes (PL
165). The sought consensus, third, includes a basic structure whose design
and adjustment over time are justified by the public criterion and its
associated application guidelines. The moral framework Rawls envi-
sions for society thus consists of a basic structure that evolves with
changing conditions in an orderly way controlled by an enduring public
criterion of justice as applied in light of a common moral justification.
This complex moral framework is stable in that its endurance is secured
by the typical citizen’s mutually reinforcing moral commitments to its
three parts.

Within a moral framework that has this tripartite structure envi-
sioned by Rawls, we can call the public criterion of justice and its
moral justification, together, a conception of justice. And we can call the
public criterion of justice and the basic structures it justifies, together,
a social order. By including a public criterion in the consensus he aims
for, Rawls can envision a social order that persists through institu-
tional changes. Modifications of the basic structure are not funda-
mental changes but adjustments governed and justified by an enduring
public criterion of justice.

2.4 The Scope of the Theory

Rawls offers a conception (or theory) of justice—dubbed justice as
fairness—intended to help achieve such a stable social order. What he
offers is in one sense more ambitious than his title, Theory of Justice, may
suggest and less ambitious in another. It is more ambitious in that
Rawls is not seeking a conception of justice that merely unifies and
rationalizes moral judgments of a detached observer. Rather, he aims
to construct a conception that can organize a real society through a
moral content that is widely shared among its citizens. For this reason,
Jjustice as fairness includes a public criterion intended to play a central role
in the political life of an actual society. To justify such a public crite-
rion, one must show not merely that it delivers plausible judgments of
justice but also that it would perform well in its political role. One must
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examine how it would be understood, implemented, and followed by
actual citizens, what institutional designs they would actually imple-
ment under its guidance, how they would live under such social in-
stitutions, and to what extent they would continue freely to endorse
this public criterion and any basic structure designed on its basis.

Rawls’s conception is also less ambitious than his title may suggest:
It does not cover the whole of social justice: the moral assessment of
social institutions. There are organized social systems of many dif-
ferent sizes and types: families, tribes, states, universities, churches,
trade unions, and the international system of states, to name only a
few. Moreover, such social systems exist in very diverse conditions:
primitive or modern, rich or poor, isolated or as regional or functional
parts of a larger social system, and so on. Whether one theory of social
justice can be developed to cover all of these cases is doubtful. Rawls,
in any event, limits his efforts to a central case that can be charac-
terized by six restrictions.

First, his theory is to address only one kind of social system: a
society, defined as a large group of people living together in an orga-
nized way, in a fixed geographical area, over generations. He has in
mind, of course, the modern state, the most important type of social
system today. The life chances and environments of human beings,
even our education, character traits, and ambitions, are profoundly
shaped by the state in which we live—both directly and also indirectly
through subsystems that are themselves deeply shaped by the state in
which they are embedded. As part of this first restriction, Rawls also
stipulates that a society is isolated and self-contained. He thinks of this
stipulation as a plausible simplifying assumption for purposes of de-
veloping a conception of justice applicable to national societies. His
late book The Law of Peoples (1999) develops a separate moral con-
ception of international relations.

Second, Rawls adopts further idealizations by provisionally brack-
eting various special issues. Thus, his theory envisages a society of
persons without severe mental or physical disabilities: All members are
capable of taking part in education, work, and politics over a complete
life. Problems of noncompliance are often left aside, though Rawls
provides some guidance for how his theory can address such matters
(T¥ §833—39). And questions concerning our duties to future gener-
ations as well as to animals and the rest of nature are also put aside.

Third, the context of the relevant society is, in other respects, to
be imagined realistically. Thus Rawls assumes conditions of relative
scarcity: Available resources are sufficient so that social cooperation
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enables the comfortable survival of all members of society but not so
abundant that each can have all his heart might desire. Further, the
participants make conflicting claims on the social product; they do not
agree from the outset on the proper distribution of scarce goods (among
which Rawls lists rights and liberties, educational and employment
opportunities, income and wealth). Finally, Rawls has added the stip-
ulation that the general conditions of the society must be “‘reasonably
favorable,” that is, must make it possible for citizens, should they have
the political will, to realize certain basic rights and liberties. This stip-
ulation does not imply that the envisaged society exists in the cultural
and technological conditions of the modern era—a constitutional de-
mocracy does not presuppose affluence and would have been possible
even in ancient times.

Fourth, Rawls does not want his conception of justice to address all
the rules and practices of a self-contained society but only its basic
structure. By this, he means the social institutions that exert a profound
and unavoidable influence on the lives of all members. These include at
least the structure of its political system, the organization of its econ-
omy, its legal, education, and health care systems, and the practices
regulating kinship relations and child rearing. In modern times, these
most fundamental rules are typically set forth in constitutions or stat-
utes. Yet, the assessment of a basic structure design is to be based not on
how its rules are officially stated but on how they are actually under-
stood and applied. Aside from the social institutions that make up the
basic structure, there are many other rules that do not affect all members
of society (laws governing the securities industry) or are simply less
important (traftic rules). Rawls supposes that a just basic structure goes a
very long way toward ensuring that these further rules and practices will
be justly structured as well.

Fifth, when assessing alternative public criteria of justice, Rawls is
asking not how well each would guide and organize people as they are
now, shaped by existing social institutions. Rather, engaging in ideal
theory, he is asking how well each candidate criterion would guide and
organize human beings as they would come to be if they grew up in a
society governed by this criterion. The sought public criterion is
meant to be used for selecting the best practicable basic structure
designs for any society in reasonably favorable conditions and for
guiding its citizens in maintaining and adjusting such an ideal design.
This criterion is not meant to be used for guiding the reform of an
unjust basic structure design: for judging the relative urgency of various
institutional reforms by examining which reform would result in the



THE FOCUS ON THE BASIC STRUCTURE 41

least unjust design. (At times, Rawls understands ideal theory in an even
more ideal sense: as based on the stipulation that each candidate public
criterion would generate a solid commitment to itself on the part of all
citizens. I leave such super-ideal theorizing aside, as many of Rawls’s
arguments involve reflections on how much commitment such can-
didate criteria would actually generate.) The focus on ideal theory
complicates the comparison among criteria, because it requires en-
visioning and assessing social worlds that are remote from our own. It
also involves neglect of questions that seem important: Which of the
social worlds envisioned through such candidate public criteria are
reachable from where our society is now, and on what path? But ideal
theory is also important, lest we misunderstand features of human life
produced by existing social institutions as unchangeable elements of the
human condition.

Sixth, Rawls is seeking a conception of justice that can achieve
stability, that is, can endure by engendering a firm moral allegiance to
itself and to the social order it sustains on the part of all (or nearly all)
citizens. He believes that, in modern conditions, a conception of justice
can achieve stability only if it can be the object of an overlapping
consensus, that is, only if it can be morally endorsed by citizens who are
also committed to diverse and partially conflicting moral, religious, and
philosophical worldviews. On this assumption, whether a conception
of justice can achieve stability in some society depends then on what
worldviews are actually prevalent in this society. What matters, how-
ever, is not whether the conception can be morally accepted by the
now actually existing adherents of these worldviews but whether it can
be so accepted by such adherents as they would be if their worldviews
had adjusted themselves to the conception of justice and basic structure
under examination. The fact that the members of an influential religion
find a particular conception of justice morally unacceptable does not
disqualify this conception. So long as it does not go against essential
elements of the religion, it may come to be accepted and morally
endorsed by its members. This possibility is illustrated by Catholicism, a
conservative religion, which nonetheless has adapted throughout the
ages to many variations in prevalent moral outlooks and in political and
economic regimes.



Three
A TOP-TIER CRITERION OF JUSTICE

WHILE Rawls, like Jeremy Bentham, had conceived institu-
tional utilitarianism as two-tiered, he conceived his own the-
ory of justice as having three tiers corresponding to the three main
contents of the overlapping consensus he seeks to facilitate (section
2.3). Rawls envisions a society whose citizens follow its going insti-
tutional rules and practices, particularly those of its (more narrowly
defined) basic structure; this is the bottom tier, the same as in institu-
tional utilitarianism. In designing, maintaining, and adjusting this ba-
sic structure, citizens are guided by a public criterion of justice; Rawls
proposes his two principles of justice (with two priority rules) on this
middle tier. In formulating and interpreting their public criterion of
justice, citizens rely on a contractualist thought experiment; Rawls of-
fers the original position on this top tier. Because the point of this
thought experiment is to identify the morally best public criterion of
justice, we can think of the original position as a meta-criterion of social
justice.

In the society Rawls envisions, citizens have mutually reinforcing
moral commitments on these three levels. Strongly held and widely
shared, these moral commitments sustain a stable social order.

42
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3.1 Purely Recipient-Oriented Criteria
of Justice

Citizens with their diverse values and interests have divergent ideas
about how the social institutions of their society should be designed
and reformed. Such differences can be settled by force or through some
widely acceptable procedure such as religious authority or voting. It is
more appealing, however, to settle such differences through moral
deliberation and agreement. This kind of settlement is more appealing
because those whose initial preferences do not prevail genuinely accept
the settlement. They are not outgunned, overruled, or outvoted (per-
haps resentfully working to overturn the settlement in a rematch) but
genuinely convinced.

To convince his compatriots, Rawls must offer them a justification.
Central to the justification he offers is his thought experiment of the
original position. I do not lay out this complex thought experiment
immediately, however, but introduce first a few simpler elements that
can be understood as its ingredients. Like the original position itself,
these ingredient elements are meant to be widely sharable in a modern
pluralistic society with many diverse religious, moral, and philosophical
worldviews.

In introducing the simpler elements, I use language that is neutral
between two-tiered and three-tiered theorizing. I discuss proposed
elements of a top-tier criterion of justice while leaving open whether it
is intended to be applied to candidate basic structures directly or (as a
meta-criterion) to candidate public criteria of justice that in turn are
applied to candidate basic structures. I use the expressions “how a so-
ciety is organized” and “‘social order’ in this neutral sense. Thus, a can-
didate social order, or candidate for short, is either a candidate basic
structure ranked by a top-tier criterion of justice proposed within
a two-tier theory or a candidate public criterion of justice ranked by
a top-tier meta-criterion of justice proposed within a three-tier theory.
By keeping the discussion more general in this way, we can learn more
about the larger space of possible conceptions of justice within which
Rawls specifies his own: We can appreciate particular structural features
and problems shared by theories of a certain kind. And we can better
understand the theory Rawls constructs by viewing it against the
backdrop of its structural alternatives.

The first element is consequentialism. A moral criterion is con-
sequentialist when it judges candidates solely by their consequences or
effects. In comparing two basic structure designs, a consequentialist
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criterion gives preference to the candidate design whose implemen-
tation would have better effects. In comparing two public criteria of
justice, a consequentialist meta-criterion gives preference to the can-
didate public criterion whose adoption would (mainly through the
basic structures citizens would design and implement on its basis) have
better effects.

The consequentialist element leaves entirely open which effects are
morally relevant and how such morally relevant effects are to be scored.
The second element of humanism begins to fill these gaps. A humanist
consequentialist criterion focuses exclusively on each candidate’s ef-
fects on human beings and considers eftects to be better when they are
better for human beings. Though Rawls is committed to humanism,
his commitment is provisional in that he has explicitly set aside our
relations with animals and the rest of nature.

The third element is normative individualism, which adds that the
focus should be on individual human beings understood as temporally
extended over a complete life. When a humanist consequentialist cri-
terion is also individualist, it focuses on each candidate’s effects on in-
dividual human lives. There are human entities other than individuals—
time-slices of individuals, as well as groups, associations, and cultural
communities (defined by a shared ethnicity, religion, language, or
lifestyle), for example, and religions, values, and traditions. Like human
individuals, these entities may be said to have interests and a good
(something can be in the interest of the Red Sox or good for Catholi-
cism). Normative individualism holds that effects on such other human
entities matter only derivatively, only because and only insofar as in-
dividual persons identify with them. The only interests that count, in the
final analysis, are those of individual human beings.

A moral criterion that incorporates these three elements is purely
recipient-oriented. The rankings produced by such a criterion are based
solely on how each candidate affects its recipients—here: human in-
dividuals. If one candidate leads to a better fulfillment of the interests of
human beings than another, then the former is to be given preference.

The idea of a purely recipient-oriented conception of justice is
immediately appealing: The best way of organizing a society is the
way that is best for its individual members—how could one possibly
disagree with this proposal?

One could object that the interests of foreigners should not be
disregarded completely. They, too, might be affected, after all, by the
way citizens organize their society. Rawls does not dispute or even
discuss this point but sets it aside with his simplifying assumption that
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societies are isolated and self-contained. It is only for purposes of a first
approximation that he focuses solely on the interests of individual
members, holding that society should be organized in whatever way is
best for them. (When lifting this simplifying assumption in his later
book LP, however, Rawls does seem to overlook the question whether
a conception of social justice ought to take account of the interests of
outsiders.)

Rawls is not alone in endorsing the idea of a purely recipient-
oriented conception of justice. Institutional utilitarianism is also com-
mitted to it, and so are many other conceptions of more recent
vintage. But the idea also has its detractors. Especially in the United
States, many believe that avoidable deprivations, such as poverty,
suffered by members of a society are not necessarily indicative of social
injustice. There may be no injustice if the society’s institutional order
satisfies certain intrinsic moral desiderata (by assigning appropriate
rights and duties to its participants) and if the deprivations came about
through a morally acceptable historical process. In a free society, some
will succeed, and others, perhaps many, will fail. This is their own
responsibility, and avoidable deprivations may therefore not indicate a
moral defect in how the society is organized.

According to these critics, the moral acceptability of some given
distribution among individuals depends then on the historical evolu-
tion of this distribution—not on whether it could be better if the
society were differently organized. And similarly, some of the critics
contend, the justice of a social order depends on how this order
evolved historically—not on how it, relative to feasible alternatives,
affects the distribution among individuals. Judgments of social justice
require a historical examination of the genesis of present holdings and
of the present social order—not a forward-looking examination of
whether an alternative social order might have superior distributive
effects. Rawls’s most prominent critic in this vein has been the liber-
tarian Robert Nozick, who developed a historical-entitlement con-
ception of justice as an alternative (cf. section 9.1).

The consequentialist element in purely recipient-oriented theo-
rizing can be opposed in a less radical way as well. This critique
concedes that candidates should be judged in a forward-looking way.
But it denies that all that matters about effects is how good or bad they
are: It also matters what kind of causal pathway leads from a candidate
social order to some particular effect or outcome.

This more moderate critique can begin from Rawls’s own mis-
givings about applying a consequentialist criterion to conduct.
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Notoriously, act utilitarianism treats the consequences of omissions on
a par with those of actions. It holds that those who knowingly fail to
donate lifesaving resources are morally on a par with killers and that one
ought to kill seven when this is necessary to save eight. Most ethicists
reject such purely recipient-oriented conduct assessment. They reject it
on the ground that what matters morally is not merely what causal
impact conduct has but also how it has this impact. The moderate
critique of Rawls extends this rejection from ethics to social justice: In
the assessment of social institutions and public criteria of justice, what
matters morally is not merely what causal impact each has but also how
it has this impact.

This critique can be supported by appeal to our intuitive under-
standing of justice, as two examples may illustrate. Avoidable unem-
ployment is a hardship on individuals that detracts from the justice of
the social order of their society. Yet, the moral weight of such avoid-
able unemployment seems to depend not merely on how severe and
widespread it is but also on how it is causally related to the social
order. Unemployment due to a legal restriction seems more serious,
morally, than unemployment engendered by poorly designed eco-
nomic institutions—even if the hardships on individual recipients are
exactly the same. Similarly, a given avoidable risk of physical abuse
seems morally more serious when the danger originates from the gov-
ernment than when it is due to criminals insufficiently deterred. The
former risk detracts more from the justice of the society’s social order
than the latter—even if there is no difference in the injuriousness or
probability of the abuse faced by individual recipients.

Our intuitive understanding of justice seems then to give more
weight to burdens when these are mandated or authorized by law and
administered by state officials than when they are due to insufficiently
protective laws and officials. Purely recipient-oriented criteria are
insensitive to this distinction because they assess candidates solely by
how well the interests of individuals would be fulfilled under each.
Such criteria therefore fail to match our intuitive understanding of
justice. To fit this intuitive understanding, a criterion of justice must
not simply tally up in some way the eftects each candidate would have
on individuals. It must weight these effects differentially by the kind
of causal link that connects the candidate to specific benefits and
burdens for individual recipients. A plausible criterion of justice must
be sensitive to whether burdens on individuals are, for instance,
mandated or authorized or engendered or insufficiently deterred by social
institutions.
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This more moderate critique has much to be said for it (cf. section
5.4). But it is nonetheless true that the consequentialist element is
widely accepted among those Rawls sought to convince. This may be
in part because the distinction highlighted by the moderate critique is
often overlooked. This happens easily, because commonly used phrases
are systematically ambiguous. When it is said, for instance, that an
institutional order should be judged “by its effects” or “by how it
affects individuals,” it remains unclear whether the information to be
consulted includes the causal pathways linking the institutional order
to its effects. (An added emphasis—*‘by how it affects individuals”—
can disambiguate.) It is easy, then, to slide from the idea of forward-
looking assessment (candidates are to be judged solely by what they
cause and how they cause it) to the idea of consequentialist assessment
(candidates are to be judged solely by what they cause, regardless of
how they cause it).

Utilitarians exemplify purely recipient-oriented moral theorizing.
Bentham’s institutional utilitarianism is an example. It assesses alter-
native designs of an institutional order solely by their (probabilistic)
effects on pains and pleasures experienced by individuals—regardless of
how the institutional order is causally involved in producing such pains
and pleasures. Purely recipient-oriented moral assessment is also strongly
dominant in modern normative economics, where it manifests itself in
the (strong) Pareto condition (named for the Italian economist Vilfredo
Pareto, 1848—1923). This condition requires that, of two candidates,
C, must be ranked above C, if some affected recipient would be bet-
ter off and none worse off under C, than under C,. Thus, once again,
alternative practicable social orders are judged by what causal im-
pact each would have, without regard to how it would have this
impact.

If one accepts that a criterion of justice should incorporate the
three elements of consequentialism, humanism, and normative indi-
vidualism (and hence should be purely recipient-oriented), one is still
very far from a workable criterion of justice. In particular, two gaps
remain to be filled: One needs an account of the human interests in
terms of which a candidate’s effects on individuals can be measured:
an account of individual well-being or quality of life. And one needs a
way of aggregating well-being information across individuals, because
it will rarely be the case that the Pareto condition suffices to rank one
candidate above all the rest. The next section discusses a step toward
closing this latter gap: a fourth element of a top-tier criterion of justice.
Philosophers have called this element impartiality or moral universalism
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or equal consideration. But because these labels are used in various other
senses as well, I prefer the economists’ term anonymity.

3.2 The Anonymity Condition

A criterion of justice incorporates the anonymity condition when it
takes account of effects on a person equally, irrespective of who the
person is. This element may seem to be contained in normative in-
dividualism, but it is not. Normative individualism requires that
candidates be judged solely by their effects on individuals. This re-
quirement is met even when the effects on some individuals (iden-
tified by name or by attributes) are given more weight than the effects
on others. The fourth element rules out such partiality by requiring
that individual well-being information be aggregated in a way that
treats the information about any one individual the same as that about
any other. The well-being information is, as it were, detached from
the identity of the person: anonymized. A criterion incorporating this
fourth element is equally sensitive to a deprived childhood, say, regard-
less of whether it is suffered by Alice or Beth, by a man or a woman, by a
white or a black, by a Mormon or a Jew.

Suppose we have a society with three individuals—Alice, Beth, and
Carl—and use an ordered triplet of numbers to represent how well off
they would be under any candidate social order. The anonymity
condition requires that all permutations of the same three numbers
must lead to the same assessment. Thus, a candidate that pro-
duces a <5,3,9> distribution of well-being is as good for its partici-
pants as other candidates producing distributions <3,9,5> or <9,3,5>
or <3,5,9> or <9,5,3> or <5s,9,3>. The well-being scores that a
candidate produces for its participants are considered anonymously,
that is, without regard to whose well-being each of these numbers
represents.

Incorporating the anonymity condition adds discriminatory power
to the idea of purely recipient-oriented assessment in that it allows
many more contests to be decided. Thus consider two candidates, C,
and C,, that would, in our three-member society, produce well-being
triplets of <5,3,9> and <4,9,6>, respectively. Relying on the Pareto
condition alone, one cannot rank either candidate above the other
because, while Beth would be better off under C,, Alice and Carl
would do better under C,. Invoking the anonymity condition in
addition, a ranking is possible: The Pareto condition shows <5,3,0>
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to be inferior to <6,4,9>, which in turn is equivalent to <4,9,6> by
the anonymity condition. It follows by transitivity that <s,3,9> is
inferior to <4,9,6>, and so C,; must be ranked below C,.

(This same result can be achieved on another path: The Pareto
condition shows that <4,9,6> is superior to <3,9,5>. But, according
to the anonymity condition, <3,9,5> is equivalent to <5,3,9>. Hence,
by transitivity, <s,3,0> must also be considered inferior to <4,9,6>
and C, therefore be ranked below C,.)

Stating the point in general terms: A top-level criterion of justice
satisfying the anonymity and Pareto conditions will hold that one
candidate social order is superior to another just in case there is some
one-to-one mapping of individual well-being scores under the former
into those under the latter such that, for all pairs, the first score is in at
least one case higher and in no case lower than the second.

When there are many affected recipients, the easiest way of
comparing two candidates is by reordering the individual well-being
scores each would generate by magnitude. (The anonymity condition
requires that such a reordering should not alter the assessment.) This
reordering vyields the distributional profile associated with each candi-
date. Thus, the distributional profiles of the two ways of organizing
the microsociety just discussed are <3,5,9> and <4,6,0>, respec-
tively. Here is a more complex example involving the distributional
profiles of three alternative public criteria:

C, <1,1,1,2,2,2,3.3,3,3,3,4,4,4,4,4,4,5,5,6,6,6,7,7,7,7,7:7,7:7,7,8,8.8,8,9,9,9,9,9,9.9, 9, 9, 9>
Cy <1,1,1,1,2,2,2,3,3,3,3,3,3,3,3,4,4,4,4,5,5,5,5,5,6,6,6,6,6,7,7,7,7,8,8,8,8,8,8,8,8,9, 9, 9, 9>
Cp <2,2,2,2,3,3,3,3,3,3,3:3,3,4:4,5,5.5,5,5,5,6,6,6,6,6,6,6,6,7,7,7,7,8.8,8,8,8,8,8,9, 9, 9, 9, 9>

Employing such distributional profiles, one can see at a glance that the
distribution C; would produce is inferior to the two distributions C,
and C4 would produce, and also that the anonymity and Pareto con-
ditions do not suffice to rank C, vis-a-vis Cs.

The preceding discussion simplifies by assuming that, irrespective
of which social order is chosen, the same persons would exist. This
assumption is false of real-world societies, where the choice of social
order makes a difference to who is born. This might be no problem if
at least a society’s population size were unaffected. But this weaker
assumption, too, is false in the real world: The way a society is
organized affects its birth and death rates. And there may then not be a
one-to-one mapping of individuals across alternative ways of orga-
nizing society.
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In response to this difficulty, one can compare candidates by
matching up the well-being scores of individuals who occupy the
same percentile rank. Here is an example:

C7Z <1,1,1,2,2,2,3,3,3,3,3,3, 44 4.4, 5,5, 5.5.6,6,6,6,6,7,7,7,7,8,8,8,8,8,9,9,9,9, 9>
Gl <LILIL1LT2,2.2,2,3,33,3:3:3:3:3: 34 44:4,45,5,5:5,5,:6,6,6,6,6,6,7,7,7,7:7,7,8,8,8,8,8,8,0,9,0,9,0,0>

The distributional profile produced by C, counts as Pareto-superior to
that produced by Cg on the ground that some persons under C,
would be better off, and none worse off, than their counterparts (here
shown immediately below) at the corresponding percentile under Cs.
In general terms, of two ways of organizing the same society, Cy is to
be ranked above C, just in case the distribution produced by C is
better than that produced by C, at some percentile and worse at none.

This method of comparison can also be represented graphically by
means of curves, each of which represents the individual well-being
scores, ordered by magnitude, a candidate is estimated to produce.
These curves, which are steadily rising toward the right, are standard-

individual well-being

percentiles of population

Figure 3.1. Distributional Profiles Represented Graphically
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ized so that their width is equal, irrespective of how many individuals
would come to exist under each candidate social order. (Each hun-
dredth of this width represents one percentile of the population.) In
superimposing any two such curves upon each other, if one is above
the other at some points and below at none, then the candidate as-
sociated with the former must be ranked above the candidate asso-
ciated with the latter. Alternative social orders are compared via their
standardized distributional profiles.

While this is the common way in which the Pareto and anonymity
conditions are applied to different-number cases, it could be disputed.
Consider again the preceding illustration. To compare Cg with C,,
one might, in the first instance, consider only as many of the best-off’
persons under Cg as are needed for a one-to-one mapping:

C,: <1,1,1,2,2,2,3,3,3,3,3,3,4,4,4,4,5,5,5,5,6,6,6,6,6,7,7,7,7,8,8,8,8,8,9,9,9,9,0>
Cy: <3.3,3,3,4,4,4,4,4,4,5,5,5,5,5,6,6,6,6,6,6,7,7,7,7,7,7.8,8,8,8,8,8,9,9,9,9,9,0>

With this method of comparison, the distributional profile under Cg is
Pareto-superior to that under C,. One might accept this ranking,
provided only that the residual persons who would come to exist and
would be the worst oft under Cg still have lives worth living. So Cg is
ranked higher, all things considered: In the pairs generated by the
mapping, the persons who would exist under Cg are in some cases
better off and in no case worse oft than their counterparts under C.,.
And Cg even offers a further bonus of additional lives that are worth
living (with well-being scores 1,1,1,1,1,2,2,2,2,3,3,3,3,3)-

Obviously, applying the Pareto and anonymity conditions in this
alternative way would favor candidates under which more persons
would come to exist. And so it is not surprising that, in an era when
overpopulation has come to be a concern, most theorists (including
Rawls and contemporary utilitarians) prefer to compare candidates via
their standardized distributional profiles.

Though the anonymity condition so applied is widely endorsed as a
plausible ingredient in a top-tier criterion of justice, it can be disputed in
four distinct ways. Racists and other bigots who value the members of
some race or religion more highly than those of another may resist the
idea that the interests of all persons should be considered on a par. Ac-
cording to them, more weight should be given to the well-being of the
members of their favorite group, presumably with the result that these
persons are privileged in various ways and tend to fare better than oth-
ers. This objection is morally offensive and not worth further discussion.
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More appealing is the idea that the interests of morally deserving
persons should count for more. But how morally deserving various
persons will turn out to be depends in large part on the social order
under which they live and thus cannot straightforwardly inform the
choice of one such order over others. Still, one could say that, when
comparing two candidates, it should count in favor of C, that it better
rewards those who would turn out to be morally deserving under Cy
than C, rewards those who would turn out to be morally deserving
under C,. Rawls rejects this idea on the ground that a just society
should allow a wide diversity of judgments about what acts and lives are
morally deserving. It must require compliance with its rules, of course,
and punish some rule violations. But it need not and should not endorse
any particular assessment of the lives individuals choose to lead within
the freedom they have under the law.

A third objection to the anonymity condition, associated with
David Gauthier, holds that the well-being of persons ought to reflect
their differential bargaining power or threat advantage. Thus consider
again the simple society consisting of Alice, Beth, and Carl. The an-
onymity condition holds that two candidates C, and C,, producing
well-being distributions of <5,3,9> and <3,9,5>, respectively, should
get equivalent assessments. But suppose that, were social cooperation
to break down, the well-being scores of these three persons would be
<2,1,3>. Alice and Carl can appeal to this fact, arguing that C, would
involve an unfair distribution of the gains from cooperation, allowing
Beth to gain 800 percent versus gains of only so percent and 67 percent
for Alice and Carl. C,, by contrast, involves a fairer distribution of
gains: Alice gains 150 percent while Beth and Carl gain 200 percent
each. Rawls can counter this objection by pointing out that any claims
about how present citizens would fare if their society were dissolved
are highly speculative, to put it mildly. He puts more stress, however,
on the moral response that ““to each according to his threat advantage”
entails horrendous conclusions (T 116n10). This principle would cel-
ebrate as just a society in which those least able to fend for themselves
would be severely disadvantaged in terms of rights and opportunities.

The fourth and most powerful objection to the anonymity con-
dition maintains that, even if two distributions display the same dis-
tributional profile, one may still be morally inferior to the other if it
displays a strong correlation between well-being scores on the one hand
and skin color, gender, or religion on the other. Thus consider two
identical distributional profiles with the scores of women (or people of

color) highlighted in boldface:
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<I,1,1,2,2,2,3,3,3,3,3,4,4,4,4,4,4,5,5,6,6,6,7,7,7,7,7,7,7,7,7,8,8,8,8,9,9,9,9,9,9, 9,9,9,9>
<1,1,1,2,2,2,3,3,3,3,3,4,4.4,4,4,4,5,5,0,6,6,7,7,7,7,7,7,7,7,7,8,8,8,8,9,9,9,9,9,9, 9,9,9,0>

Here the candidate public criterion producing the latter distributional
profile would intuitively seem to be morally preferable because, un-
like the former, it does not produce a distribution of well-being
highly correlated with gender (or skin color). I return to this problem
in section 6.4.

Purely recipient-oriented theorists who take individual human
beings as recipients and accept the anonymity condition are two steps
away from a workable top-tier criterion of justice: They must still
specify a metric of well-being in terms of which one can estimate how
well off or badly off the individuals living under any social order
would be and in terms of which one can then sketch the distributional
profile associated with each. And they must still specify an interpersonal
aggregation function through which the data collected in each distri-
butional profile can be synthesized into one overall assessment. The
Pareto and anonymity conditions contribute to this latter task. But by
themselves, they have too little discriminatory power, leaving many
comparisons (such as that of C, and Cg) indeterminate, as their as-
sociated distributional profiles are Pareto-incomparable.

Contemporary utilitarians propose happiness or desire satisfaction
for the first task, as the appropriate measure of well-being for indi-
viduals. For the second task, they propose maximean aggregation,
which demands that the mean or average well-being should be as high
as possible. Taking both elements together, (two-tier) institutional
utilitarians propose then that, of two institutional designs workable in
the same society, one should be ranked above the other if and only if
the average happiness of individuals would be higher under the former
than under the latter. Rawls rejects both elements of this utilitarian
proposal. Let us discuss his two counterproposals in turn.

3.3 Fundamental Interests versus Happiness

Rawls has two main objections to using happiness as the appropriate
measure of well-being for individuals. First, he holds that any happiness
metric is insufficiently abstract to appeal to citizens with diverse
worldviews. It is biased and controversial. In a free society, citizens
have diverse views of the good life. Some do strive for happiness or
desire satisfaction, to be sure. But even they difter deeply in how they
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understand happiness and make comparative judgments. Most citizens,
in any case, pursue other aims, such as knowledge and culture, athletic
success, love and friendship, artistic achievement, or some combina-
tion of these or yet further aims besides. Many deliberately sacrifice
happiness in pursuit of such other aims. They could not accept the
implication that, on account of such decisions, their lives are less
worthwhile than they could be. Nor could they accept that their so-
ciety ought to be organized to discourage such decisions—organized to
shape its members into effective happiness producers and organized to
prevent the emergence of any more challenging ambitions that would
interfere with happiness production. Rawls wants his political con-
ception of justice to avoid, as far as is reasonably possible, such im-
plications about the value of different ways of life.

His second objection concerns the practical difficulties involved in
applying a happiness metric. We cannot estimate, with anything re-
sembling the needed precision, what distributions of happiness various
alternative ways of organizing a society would produce. It could always
be claimed, of course, that one basic structure design or one public
criterion of justice would produce a better distribution of happiness
than another. But such a claim is also easily denied, and there is no
transparent public way of resolving such disputes. Even if it were
possible to achieve agreement that society should be organized in a
happiness-maximizing way and agreement also on the definition of
happiness and its interpersonal aggregation, there would still be no way
of determining, in a publicly accessible way, what organization of
society would actually produce the best distribution of happiness so
defined. A happiness-based criterion of justice would generate much
disagreement about its application and may even fail to achieve stability
(by facilitating widespread moral allegiance to the social order).

How can any purely recipient-oriented conception of justice avoid
the first objection? Cannot any metric of well-being be rejected by
some citizens as biased against their chosen way of life? Rawls sought to
solve this problem by means of what he called a “thin theory of the
good”’—one that incorporates only widely acceptable ideas. In T, this
thin theory featured the Aristotelian principle and the idea of a rational
life plan. But Rawls replaced this account later, and I concentrate on
the revised account. The revision is driven by the thought that a top-
tier criterion of justice should be informed not by all the needs and
interests of human beings but only by their needs and interests as citi-
zens of a free democratic society. Such a criterion should be sensitive to
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the interests that, in our experience, citizens of such a society typically
have and also must have, if a stable, free, and democratic social order is
to be possible.

Rawls proposes three such interests (PL 74—75). The first two of
these are interests in developing and exercising two moral powers,
defined as the capacity for a sense of justice and the capacity for a
conception of the good. The first interest is realized insofar as one has
developed a sense of justice, that is, the ability and desire to govern
one’s conduct in accordance with a shared public conception of justice
(Rawls’s or another). The second interest is realized insofar as one has
the ability to form, to revise, and rationally to pursue a conception of
the good—a conception of a life worth living. The third is the interest
in being successful in terms of the particular conception of the good
one has chosen. In Rawls’s three-tier theory, any candidate public
criterion of justice is to be assessed by how well these three citizen
interests would be fulfilled in societies whose citizens’ institutional
design decisions are guided by this criterion.

Rawls calls these fundamental or higher-order interests, suggesting
both that they are interests in the content and fulfillment of other
interests (like second-order desires are desires about desires) and also
that they are deep, enduring, and normally decisive. Thus Rawls
incorporates into his conception of justice the postulate that citizens
have fundamental interests in cooperating with others on mutually
and morally accepted terms, in being able critically to examine and
rationally to pursue their (lower-order) interests within the framework
of a larger conception of a worthwhile life, and in being successful in
the pursuit of their chosen lower-order interests.

How can Rawls justify to his compatriots his reliance on these
three fundamental interests at the expense of all other human interests?
Is not his postulate no less biased than the utilitarian postulate of a
fundamental interest in happiness? In fact, is it not even more biased?
Happiness, after all, is pursued more widely than Rawls’s fundamental
interests, which play at best a subordinate role in many lives. Most
people are not deeply interested in the justice of their society or in the
formulation or critical examination of an overall conception of a
worthwhile life. They live from one year to the next, care about their
families, practice their religions, cultivate friendships, and cheer for
their favorite baseball teams. Isn’t it thus manifestly unfair for Rawls to
base his conception of justice exclusively upon three “‘fundamental”
interests that mean little to most people? Aren’t his postulated interests
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congenial to intellectuals like himself and remote from most others
whose lifestyles he nonetheless purports to respect as no worse than
his own?

In response, Rawls can point out that more particular interests like
those mentioned are not set aside but included within the third
fundamental interest in being successful in terms of one’s chosen ends.
By avoiding any presumptions about the content of citizens’ lower-
order interests, Rawls renders his conception of justice more widely
sharable than a utilitarian one would be. Thus, the stated objection is
really applicable only to the first two fundamental interests: Why
should they be given so much weight at the expense of the third
fundamental interest, which includes ordinary lower-order interests?

Rawls might respond to the challenge as follows: The social order
of a society should indeed be appropriate to the interests of its citizens.
But these interests are profoundly shaped by the chosen social order
(TF 229—32, PL 68). Our attempt to envision an ideal social order thus
cannot simply take existing interests as given (as if they were unaf-
fected by how society is organized). We must, as it were, solve for two
variables simultaneously. We must try to envision the best pairing: a
society organized in a way that is congenial to the interests its citizens
would have if it were so organized. This best pairing must do well in
three respects: The envisioned social order must be morally appealing
to us now, to those Rawls is seeking to convince. The envisioned
social order must tend to develop in its participants interests that we
find morally appealing. And the envisioned social order must be well
suited to the fulfillment of these interests that it itself produces.

So Rawls need not claim that the first two fundamental interests are
deeply felt now but only that we now, on reflection, find ourselves
committed to their moral desirability and importance and therefore
have moral reason to work toward a social order in which these two
interests would be deeply felt. But why should this be so?

Rawls’s answers to this question exemplify two different but
compatible justificatory strategies. One of these emphasizes the moral
appeal of his postulate. The first two fundamental interests involve our
capacity to develop a sense of justice and a conception of the good.
According to Rawls, these are the two moral powers of human be-
ings—valuable capacities that ought to be developed and exercised, as
he urges emphatically: “The role and exercise of these powers (in the
appropriate instances) is a condition of good. That is, citizens are to
act justly and rationally, as circumstances require. In particular, their
just and honorable (and fully autonomous) conduct renders them, as
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Kant would say, worthy of happiness; it makes their accomplishments
wholly admirable and their pleasures completely good” (PL 334). This
formulation is perhaps too emphatic, venturing beyond the terrain
where overlap of reasonable worldviews can be hoped for. Remaining
closer to ideas that are available in the public political culture of our
society today (cf. section 8.2), Rawls might still say this: Even if not
all of us today are interested in developing and exercising a sense
of justice or in critical reflection about how to lead a worthwhile
life, we nonetheless respect and value these moral powers. This is
shown in our commitment to a public education system designed to
enable everyone to develop these powers to a minimally sufficient
extent. It is shown in widespread respect and admiration for people—
be they reflective high school students, political leaders, or great phi-
losophers—who strive to develop these powers in themselves. And it is
also shown in our positive attitude toward a future state of our society
in which interests to develop these powers would be more prevalent
and reflections these powers enable thus more prominent in our culture.

Endorsing such valuations, Rawls’s conception of justice cannot
claim to be equidistant from all conceptions of the good. It has greater
affinity to those who devote serious efforts to developing their two
moral powers than to those who devote most of their spare time to
cheering on their baseball teams. Still, there is no narrow bias because
the first fundamental interest involves no determinate conception of
justice and the second no determinate conception of the good. All
three fundamental interests Rawls stipulates are therefore more abstract
than a stipulated interest in happiness would be and, for this reason,
better suited to form part of a political conception of justice for a
pluralistic society. Individuals with entirely different interests and world-
views can value these interests and can thus accept and employ them in
evaluating alternative ways of organizing their society.

This thought can be extended to help defend Rawls against ob-
jections that propose adding further fundamental interests to his ac-
count. Many such proposals would be too partisan in the sense that
they could not be accepted by the adherents of many reasonable
moral, religious, or philosophical worldviews. An interest in redemp-
tion or the salvation of one’s soul is an example. Overridingly impor-
tant as this interest is for many believers, it is wholly unacceptable to
others as part of the moral basis on which agreement about the social
organization of our society is to rest.

This brings us to the second justificatory strategy, pursuant to
which Rawls derives the first two fundamental interests from the
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(uncontroversial) third—by showing them to be constituent parts of it
or means to its fulfillment. This strategy occurs in two variants. In one
variant, Rawls tries to show that each citizen, whatever her other
interests may be, also has an interest in herself having the first two
fundamental interests. Along these lines one can, for instance, argue
that the second moral power—to form, to revise, and rationally to
pursue a conception of the good life—is itself a useful tool for ful-
filling particular interests, whatever these might be (PL 312). A further
argument along the same lines appeals to self-respect as a requirement
for fulfilling whatever other interests we might have: “Without self-
respect nothing may seem worth doing, and if some things have value
for us, we lack the will to pursue them. ... Self-respect is rooted in
our self-confidence as a fully cooperating member of society capable
of pursuing a worthwhile conception of the good over a complete life.
Thus self-respect presupposes the development and exercise of both
moral powers and therefore an effective sense of justice” (PL 318).

In the other variant of the second strategy, Rawls tries to show that
each citizen, whatever her other interests may be, also has an interest
in her fellow-citizens’ having the first two fundamental interests, as
this would greatly contribute to stability. Those who have a well-
developed sense of justice can maintain their allegiance to a social
order even when doing so runs counter to their own individual or
group interests. Those with an interest in developing and exercising
the ability to form, to revise, and rationally to pursue a conception of
the good will help protect and maintain a pluralistic diversity of world-
views and forms of life. If both of these dispositions are widespread in
a society, one has less reason to fear that some political victory will be
misused to revise the basic structure or to persecute some particular
group. Because such stability protects all citizens in the pursuit of their
diverse interests, there is reason to favor a social order that tends to pro-
duce in citizens the first two fundamental interests—and then reason
also to structure society in such a way that it is suitable to persons with
these interests.

These reasons are strengthened by another, more positive consid-
eration: When citizens do not feel threatened by, and are disposed to
protect, other ways of life and conceptions of the good, then they can
benefit from them even without fully participating in them. Borrowed
from Wilhelm von Humboldt, the basic idea is that, within a har-
monious society, persons can partake in the pursuit of many interests
and ambitions vicariously and can thereby console themselves for the
depressing fact that each of us can seriously pursue only a few interests
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and ambitions oneself. Thus, a society in which the first two funda-
mental interests are prevalent can facilitate a harmonious synergy of
complementary interests (PL 320—23).

These considerations invoke the fact of reasonable pluralism: It is
empirically impossible in free modern societies to achieve stability or a
harmonization of complementary interests by means of a compre-
hensive consensus that covers all moral topics or most. A social order
supported by widespread moral allegiance and a harmony of comple-
mentary interests—both of which benefit citizens in the pursuit of their
own particular interests—is best secured through an overlapping con-
sensus that is confined to a conception of justice and the basic structure
design it justifies. Such a consensus is possible only where citizens can
count on being able to pursue their various values and interests freely,
under the protection of a culture of liberal tolerance. The fundamen-
tal interests Rawls stipulates are meant to support such tolerance.

One may still question whether a society organized on the basis of
this stipulation would actually produce citizens that have the stipulated
interests. This question can be addressed only later (chapter 7), aided
by a clearer picture of a Rawlsian social order. Only an affirmative
answer would render Rawls’s two justificatory strategies fully suc-
cessful and, in particular, vindicate the last two arguments by showing
that a Rawlsian society is best able to achieve stability and a harmony
of complementary interests.



Four

THE BASIC IDEA: JUSTICE AS FAIRNESS

PURELY recipient-oriented moral theorizing can be rationalized
through the idea of a hypothetical contract. Such a contract is a
fiction, a thought experiment, not an actual historical event. Its moral
significance does not then depend upon the supposition that we or our
ancestors made some promise or contract. What then is the moral
significance of such a purely fictional agreement? The best answer to
this question varies with the subject matter to which the contractualist
thought experiment is applied. Rawls’s subject matter is a society’s
social order, the way it is organized. (As a three-tier theorist, Rawls
thinks of this subject matter as involving not merely the society’s major
social institutions, its “‘basic structure,” but also a public criterion of
justice that guides the design, maintenance, and adjustment of the basic
structure in light of prevailing circumstances. We can continue to
disregard this complication a little longer.) Let us examine the specific
thought experiment Rawls proposes for this subject matter.

4.1 The Original Position

A society’s social order has profound and pervasive effects on its
members. It involves rules and social expectations, many of which are
backed by sanctions that can be very severe. This raises the question
whether it is morally justifiable to constrain and condition individual
conduct so severely and, if so, how and under what conditions.

6o
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Compliance with society’s rules is not merely commanded with threats
of sanctions but also presented as a moral obligation. This raises the
further question whether individuals really have moral reasons to
comply with their society’s rules and social expectations and, if so, why
and under what conditions. Finally, individuals are born, through no
choice of their own, into an ongoing society whose social order has a
deep influence on their development, on who they will come to be.
Not only the options and incentives individuals face but also their very
identity—their character, temperament, personality, values, ambitions,
goals, ideals, hopes, and dreams—are profoundly shaped by the way
their society is organized. To be sure, it is all but unavoidable that in-
dividuals are deeply shaped by the social environment in which they
grow up. Yet, some ways of molding the character of individuals are
clearly wrong. And this raises the third question of what kinds of social
shaping of individual development can be morally justified, and how.

In a democratic society, citizens are not merely shaped and bound
by the social order but also collectively responsible for it. The three
questions are then not discretionary questions that one may press
against one’s society if one wishes, but questions we must face in view
of our participation in imposing a particular social order on our
compatriots and, especially, on those who are (without choice) born
into our society. How can we justify what we together do to each of us
when we coercively impose rules and social expectations on our fellow
citizens, regard them as morally bound by these rules and expectations,
and shape their very identity through the social environment in which
they grow up? One possible justification involves the attempt to base
what we together do to each solely on plausible conjectures about what
she herself would have rationally wanted or agreed to. Contractualist
thought experiments are such attempts.

This rationale for contractualist thought experiments makes clear
why it is appropriate to describe the contracting parties as motivated
by a rational concern for their own interests alone. If we imagined
these parties as altruistically motivated, the thought experiment would
lose its justificatory force. One can describe a social contract in which
women, altruistically motivated, agree to do all the housekeeping and
child-rearing work without receiving any promise of reciprocal ser-
vice from men. But such a description does not give actual women
even the slightest moral reason to accept a rule or social expectation to
this effect. To justify to others that they ought to accept certain rules or
obligations, one needs to show them that it would have been in their
own interest to agree to them. Thus one might justify a social rule that
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requires people to help one another whenever the cost to the helper is
greatly outweighed by the benefit to the recipient in this way: by
pointing out that this rule is antecedently in everyone’s best interest
and therefore would have been rationally agreed to by all.

Contractualism makes vivid the basic idea of purely recipient-
oriented moral theorizing: Something is morally justified if and only if
it is in the best interest of all affected, without regard to the kind of
causal pathway through which it affects these recipients. Imagine a
society’s members having to agree beforehand on how their society is
to be organized. Rational persons would rate each candidate social
order on the basis of how well they could expect to do under it. They
would not care whether specific benefits or burdens they might en-
counter are officially called for by laws and practices, engendered by
agents’ uncoordinated conduct under such rules, or due to poorly
deterred breaches of the law. Each would care only about the impact
of such benefits and burdens on her own well-being and about the
probability of encountering any of them. A hypothetical-contract
approach is by its very nature purely recipient-oriented. And con-
versely, one may conjecture that any purely recipient-oriented moral
conception can be couched in terms of some hypothetical contract
functioning as an “‘expository device” (T ¥ 19, 105).

The features of Rawls’s theory already introduced go well beyond

113

the bare idea of purely recipient-oriented moral theorizing in various
respects: Rawls focuses on a specific moral topic, the social order of a
society (which is my term for what in his theory ideally consists of a
public criterion of justice and the basic structure designed, maintained,
and adjusted by reference to this criterion). He thinks of the relevant
recipients as individual human members of the society in question. He
endorses the anonymity condition (equal consideration for all recip-
ients). He rejects the moral relevance of threat advantage: of how well
each citizen would fare if the society were to be dissolved. And he
proposes the three fundamental interests as an appropriate account of
human well-being at the top tier.

Rawls wants to present a hypothetical-contract account that serves
as an expository device for a conception of justice that has these (and
yet further) features. This requires corresponding specifications of the
hypothetical contract idea, resulting in the detailed thought experi-
ment of the original position. This thought experiment can be sum-
marized in the following five points. It is immediately apparent
from these points how the original position incorporates Rawls’s focus
on a specific topic, his commitment to humanism and normative
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individualism, and his stipulation of the three fundamental interests.
The anonymity condition and the exclusion of threat advantage are
discussed after the summary.

(1) The contracting parties in the original position have a specific
task description: They are charged with agreeing on a public criterion of
justice for the comparative assessment of practicable basic structure
designs. Their choice is final; it is binding upon the society for its
whole indefinite future. The society in question is self-contained,
exists in reasonably favorable conditions of relative scarcity, and is
characterized by the fact of reasonable pluralism. Its members are
human beings who have no grave physical or mental handicaps and
possess the two moral powers to some sufficient degree. The criterion
to be chosen is to play a public role: It should be understandable to all
adults and should facilitate a public, transparent, and definite assessment
of the social institutions of the basic structure. This criterion should
also be a suitable object for a lasting overlapping consensus and thus
should invariably select a design of the basic structure under which
citizens would tend to develop a sense of justice that inspires a moral
commitment to the social order that generally outweighs their other
motives.

(2) The contracting parties choose their public criterion of justice
from a list of historically influential candidates. Rawls says that this list can
be lengthened if desired. He is initially mainly concerned to dem-
onstrate that the parties would prefer his criterion to various utilitarian
candidates.

(3) Rawls imagines the contracting parties endowed with rationality
but does not ascribe to them morality, moral powers, or any richer
faculty of reason. Representing one prospective member of society
over his or her complete lifetime, each party aims to do as well as
possible in safeguarding this individual human client’s interests. (Rawls
sometimes wrote as if he imagined prospective citizens themselves to
assemble in the original position. But he came to regard this image as
expositionally inferior because it invites the false belief that Rawls
envisions citizens themselves as rational maximizers akin to the law-
yerly parties; cf. TF 457, FJFR 83-85.)

(4) The parties are made to assume that citizens have the three
fundamental interests and therefore (this follows from the third in-
terest) determinate conceptions of the good that they want to realize as
fully as possible. In accordance with the second justificatory strategy
discussed in section 3.3, one might alternatively make the parties as-
sume only the third fundamental interest and then show that it entails
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the other two as constituent parts or means to its fulfillment: The
parties understand that citizens are generally better able to fulfill their
particular interests if they have the two moral powers (especially the
second) and live in a society whose other members also have them
(especially the first). Thus they have an interest in their society being so
organized that it motivates its members to develop these two moral
powers, and they will then assess alternative social orders from the
standpoint of these two additional interests (PL 312—23).

(5) The contracting parties make their agreement behind a veil of
ignorance. They know nothing about the particular individual each
represents, about that citizen’s gender, skin color, natural endow-
ments, temperament, interests, tastes, and preferences. Nor do they
know anything about the specific conditions of the society whose
social order is at stake—the size, quality, climate, and location of its
national territory, for instance, its natural resources, its population and
population density, its wealth, and its level of technological devel-
opment. The parties have only general knowledge of the social sci-
ences (including human psychology), as well as the information stated
under points (1) through (4).

New for us in this summary is the last point, the veil of ignorance,
which is meant to model the anonymity condition and the exclusion
of threat advantage.

In conditions of scarcity, persons with similar interests and needs
have competing interests in regard to the distribution of goods that
many want. This competition is not merely about the goods available
under existing social institutions but also about the design of such
institutions themselves. Which such design is best for some participant
varies with his or her family background, talents, gender, and other
characteristics. How 1is it to be possible, nonetheless, to justify one
social order to all participants? If a hypothetical contract is to provide
such a justification to all, then it must somehow balance their com-
peting interests against one another. This can be done in two ways.

One way of balancing—best elaborated by David Gauthier—
involves hypothetical negotiations in which differently endowed par-
ticipants (or their representatives) reach agreement through mutual
concessions and compromises. Such concessions would be motivated
by the fear that without them the result would be either an unreg-
ulated Hobbesian war of all against all in the absence of any social
order or else a social order agreed upon by some who, together, are
strong enough to impose it on the rest. A social contract of this kind
reflects the differential bargaining power and threat potentials of the
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various participants and may result in an agreement that treats these
participants very unequally.

As a crude illustration of the problems with this way of balancing,
imagine negotiations in which men offer women a social order under
which they have certain rights but are excluded from politics and
government. The men declare that, should their ofter be rejected, they
will agree among themselves to a social order that would give women
no rights at all. Given this threat and the greater physical strength of
men, women might prudently accept the offer. But does this hypo-
thetical negotiation and its hypothetical result give us any reason to
establish such gender-based political inequality and even to pronounce
it just?

Moreover, it is not rational for actual agents to honor concessions
made on the basis of merely hypothetical threat potentials in a fictional
contract situation. It would be foolish for women to renounce voting
rights in their actual society, if the threat of depriving them of all
rights exists and can be implemented only in some hypothetical sce-
nario. It may well be rational to make concessions in response to
actual threats, as we observed in discussing a modus vivendi. But this
valid point is not illuminated, but only obscured, by introducing the
idea of a hypothetical contract.

There is also no moral reason to make concessions on the basis of
hypothetical threat potentialsin a fictional contract situation. We are told
that, if it would have been rational for women to succumb to the
hypothetical blackmail as described, then actual women ought to be
willing to renounce their voting rights. But this conclusion is so of-
fensive to our intuitive understanding of justice that it provides a
powerful reason for rejecting any hypothetical-contract view com-
mitted to the inference.

Rather than balance competing interests by appeal to the parties’
differential bargaining power and threat advantage, a hypothetical
contract view can balance them by depriving the contracting parties of
knowledge. Here one imagines each party as representing the interests
of a prospective participant without knowing anything about the in-
dividuating features of this client—about his or her gender, skin color,
talents, temperament, tastes, specific interests, values, and worldview.
Placed behind a veil of ignorance, such hypothetical contractors have
only general information about the distribution of natural endow-
ments among individuals (not about the distribution of other personal
features, because this distribution depends on the social order yet to
be chosen). Because each contractor must reckon with any possible
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combination of natural endowments, the balancing of interests is ac-
complished not through negotiations among the parties but through
identical deliberations by each: Whatever agreement it is rational for
any one contractor to want is also rational for all the others.

Only this latter kind of balancing of competing interests, exem-
plified by Rawls’s original position, can explain why the agreement
reached, albeit merely hypothetical, should nonetheless be morally
binding on actual people: In the original position, the needs and in-
terests of all prospective participants are represented and, thanks to the
veil of ignorance, which eliminates threat advantage and implements
the anonymity condition, represented fairly. This thought inspires the
name Rawls has given to his conception: justice as fairness. A social order
is to be accepted as just if and only if it could be the object of a fair
agreement—of an agreement that takes equal account of the interests
of all the individuals who are to live under this social order.

The veil of ignorance deprives the parties not just of all particular
knowledge about the individuals they represent. It also deprives them
of any—even probabilistic—knowledge about the particular enduring
conditions of their society (over and above its existing in “‘reasonably
favorable” conditions, defined as ones that make it possible for citi-
zens, should they have the political will, to realize certain basic rights
and liberties). This second deprivation is unnecessary for ensuring that
the original position is fair. And it prevents the parties from formu-
lating an optimal public criterion of justice—one tailored to the more
enduring conditions of their particular society. Rawls is prepared grad-
ually to lift the veil of ignorance, after his public criterion of justice has
been chosen, to allow the parties to specify this criterion further so as
to adapt it to the conditions of a particular society (T §31). He thinks
it important, however, that the public criterion itself be chosen from
behind a “thick” veil of ignorance. This is meant to highlight how
closely the thought experiment of the original position models the fair
placement of free and equal individuals and how the argument in
which this thought experiment is embedded does not depend on the
contingent conditions of some particular society (CP 335—306).

Rawls’s employment of a thick veil is, however, problematic. For
one thing, he does not explain why the contracting parties should not
find it rational to circumvent their ignorance by agreeing on a complex
disjunctive public criterion that specifies the demands of justice dif-
ferently for different sets of enduring conditions. In fact, Rawls had
initially argued that the parties would reach such a disjunctive solution,
prescribing the special conception if society exists in reasonably favorable
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conditions and the general conception otherwise (T} s4—s5, PL 297; he
later excluded unfavorable conditions from the scope of justice as fairness
and jettisoned the general conception). Pushing this strategy further,
the parties could distinguish various different sets of conditions their
society might be in and could then adopt a different criterion for each
set, thereby completely negating Rawls’s thickening of the veil (which
denies them all knowledge about the size, quality, climate, and location
of the society’s national territory, as well as about its natural resources,
its population and population density, its wealth, and its level of tech-
nological development).

To be sure, Rawls might somehow prevent or forbid this dis-
junctive strategy. This would force the parties to adopt a public cri-
terion that is suitable for a vast range of sets of reasonably favorable
conditions, many of which would be very remote from the actual
world. (It is most unlikely that the United States will ever be land-
locked, have fewer than fifty thousand citizens, or lack the technology
to generate electricity.) Such a broadly serviceable criterion may well
be suboptimal for the particular conditions that actually obtain or
could realistically come to obtain in the target society. Learning more
about these actual conditions (as the veil is gradually lifted; T'¥ §31),
the parties might then deeply regret their choice. (For example, given
how little information they had, it may have been rational for them to
adopt expensive precautions that turn out to be superfluous in the
enduring conditions this society is actually facing.) It is unclear why
we should feel morally obligated to structure our society according to
a public criterion that it is rational to adopt only if nothing is known
about the particular enduring conditions in which our society exists—
when we could all be better off with an alternative public criterion
better adapted to these enduring conditions.

4.2 Maximin versus Average

We have seen that Rawls’s top-tier criterion of justice features the
three fundamental interests as its well-being metric. Let us now ex-
amine the interpersonal aggregation function that is to synthesize the
individual well-being data of any distributional profile into a single
assessment for the candidate social order producing this profile.

One obvious way to aggregate these data—consistent with the
purely recipient-oriented mode of assessment and the anonymity
condition—is to average them. This maximean aggregation function,
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employed by most contemporary utilitarians, favors the candidate
social order that would lead to the highest average level of fundamental
interest fulfillment.

As an important alternative, Rawls proposes the maximin interper-
sonal aggregation function, which synthesizes the well-being data of
any distributional profile by taking the lowest individual well-being as
representative for the whole. According to this proposal, distributional
profiles are compared by reference to their respective worst-oft
members. The just social order we should aim for is the one that would
engender the highest floor or highest minimum (maximum minimorum,
in Latin): the social order under which the worst-off participant is
better oft than the worst-off participant under any practicable alter-
native social order would be. Rawls’s top-tier criterion of justice is
then maximin fundamental interest fulfillment. We ought to opt for the
social order that would result in the highest achievable floor of fun-
damental interest fulfillment.

Rawls seeks to support maximin aggregation in the first instance by
claiming that it is generally rational for the parties in the original po-
sition to deliberate according to the maximin rule. This is a decision-
theoretic rule for situations in which at least one of the possible options
can lead to a number of different outcomes. Here the maximin rule
enjoins that one choose the option with the best worst-case scenario.
Suppose you have $10,000 that you won’t need for the next two years.
If you deposit it in a savings account, it will grow to $11,000 over
this period. If you invest it in the stock market, it will be worth be-
tween $7,000 and $17,000 in two years. The maximin rule recom-
mends the savings account in this case, because it offers a superior
worst-case scenario: a gain of 10 percent versus a loss of 30 percent in
the stock market.

Whether it is rational to choose according to the maximin rule
depends on the decision situation. According to Fellner and Rawls
(T'¥ 134—39, JFR 98), it depends in particular on the degree to which
this situation exemplifies three features: The best worst-case scenario
is acceptable (it is not very important to do better), and all other
options involve intolerable worst-case scenarios (it is very important
to avoid these), whose probability is unknown.

Thus, if having $11,000 in two years is acceptable to you, if you
find having in two years only $7,000 to be wholly intolerable, and if
you know nothing about the probability that the stock market would
reduce your wealth so drastically, then it is rational for you to employ
the maximin rule and thus to choose the savings account.
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On the other hand, if you do care about future money increments in
the $11,000 to $17,000 range, no less than about money decrements in
the $7,000 to $11,000 range, and if you know the probabilities of the
various stock market outcomes, then it is rational to choose the option
with the higher probability-weighted expected payout. For the stock
market option, this is calculated by multiplying each possible outcome
by its probability and then adding these products. If the probabilities
of the various possible outcomes of investing in the stock market dis-
play an arithmetically normal distribution, the probability-weighted
expected outcome is midway between $7,000 and $17,000, that is,
$12,000. The maximean rule then favors the stock market investment,
which offers an expected return of 20 percent—twice that of the sav-
ings account (10 percent).

Decision situations often lie between these two extremes. Each of
the three conditions can hold to a greater or lesser degree and can do so
independently of the degree to which any of the others holds. For this
reason, it may be difficult to decide between the two decision rules. In
such intermediate cases, it makes sense to examine the choice in both
ways, aiming for a decision that seems rational under both decision rules.

Rawls allows that it may be rational to examine the decision
problem posed in the original position under the maximean rule. But
he insists that the situation is one in which the maximin rule has a
certain preeminence. That this is so is, to some extent, an artifact of
the thick veil of ignorance Rawls chooses to impose on the parties, a
choice we have already seen to be problematic. How a society’s social
order affects the well-being of its individual members depends not
only on the details of this social order but also on the features of that
society: on the size, quality, climate, and location of its national ter-
ritory, its natural resources, its population and population density, its
wealth, and its level of technological development. By depriving the
parties of any—even probabilistic—knowledge about such features of’
their clients’ society (T ¥ 134), Rawls ensures that they cannot develop
credible probability estimates with regard to specific outcomes. It is
therefore indeed rational for the parties to employ the maximin rule.
Still, Rawls’s reasoning here depends on his own stipulation of a thick
veil, which is not well justified. We will see, however, that Rawls has
further reasons for favoring a top-tier criterion of justice that focuses
attention on the worst off.

The parties employ the maximin rule and know very little about the
society whose social order they are supposed to agree upon. Therefore,
they would want to agree on a candidate social order that would
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reliably protect the fundamental interests of all members of society over
the whole range of sets of reasonably favorable conditions. An agree-
ment they would find it rational to endorse must fulfill two desiderata
that go in opposite directions. On the one hand, it should be flexible
enough to fit all the many sets of reasonably favorable conditions that
may turn out to obtain. The parties would not want to accept a me-
ticulous agreement with detailed descriptions of the major social in-
stitutions because the described institutions might not work well in the
particular conditions of the society in question. On the other hand,
the agreement should be firm and specific enough reliably to protect
the three fundamental interests of citizens. Both desiderata are well
accommodated by the public criterion of justice Rawls proposes: his
two principles with the two priority rules.

That the parties are supposed to agree on a public criterion of jus-
tice is simply part of their task description as stipulated by Rawls. Still,
this stipulation is here, as it were, reaftirmed: Quite apart from the stip-
ulation, the parties would find it rational to agree on a public criterion
of justice, rather than on a basic structure design directly, in order to
avoid the risk that the chosen basic structure design would be (or come
to be) ill fitting to the society’s actual conditions in a way that involves
very bad outcomes for some of its members. As is often the case, the
parties’ reasoning mirrors our own—here Rawls’s reasons for con-
ceiving his theory of justice as three-tiered and aiming for an over-
lapping consensus on more than merely the constitution or design of
the basic structure (section 2.3).

Employing the maximin rule, the parties examine the public cri-
terion Rawls proposes for agreement as follows: They canvass all the
diverse sets of reasonably favorable conditions in which their society
may find itself. They contemplate the basic structure designs that ac-
tual citizens guided by Rawls’s public criterion might implement in
each such set of conditions. They anticipate the worst individual po-
sition (in terms of fundamental interest fulfillment) each of these basic
structure designs would generate in the conditions in which citizens
might implement it. They estimate how bad each of these worst in-
dividual positions would be (in terms of fundamental interest fulfill-
ment). They compare all these worst positions across sets of conditions
and basic structure designs in order to identify the worst of these
worst-case scenarios. This is the very-worst-case scenario associated with
Rawls’s public criterion of justice, by reference to which the parties
compare this criterion to other public criteria they might agree on
instead.
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This summary account makes clear how one could reject the thick
veil of ignorance as biased. One might say that the very-worst-case
scenarios the parties pay so much attention to are simply irrelevant
when they arise in reasonably favorable conditions that our society
does not confront and never will. We ought to restrict attention to the
sets of conditions that our society may conceivably face in the future,
and perhaps even (departing from the maximin rule) invoke proba-
bility estimates with regard to sets of such conditions. We should not
base the assessment of any candidate criterion on a single very-worst-
case scenario that involves conditions that our society certainly will
not, or is extremely unlikely ever to, encounter. One important reason
against doing this is that it might hurt the interests of those who are
actually worst off in our society, who may be much worse off than
anyone would need to be in existing conditions. How can we allow
their fate on the ground that it is a necessary by-product of a public
criterion of justice that wins the very-worst-case scenario contest—
when the very-worst-case scenarios the winning criterion allows us to
avoid arise in conditions that we know will never obtain in our society?

This rejection of the thick veil could be especially attractive to
advocates of utilitarian criteria of justice, whom Rawls regards as his
main competitors. It is easy to think up reasonably favorable conditions
in which a utilitarian criterion might justify social institutions under
which some would be very badly off. Utilitarians may want to dismiss
such “counterexamples” when these describe conditions that do not
and will not exist. To circumvent this response, it would be good if
Rawls’s proposed public criterion also won the worst-case-scenario
contest for various realistic sets of conditions. Insofar as it does, we gain
assurance that its adoption will not lower the worst position for the
sake of avoiding some unrealistic very-worst-case scenario.

In Rawls’s theory, the thought experiment of the original position
functions as a meta-criterion of justice. It ranks candidate public cri-
teria of justice by how high a minimum level of fundamental interest
fulfillment each would secure. One might think that the public cri-
terion so chosen would be identical in content to the meta-criterion.
But this is not so. A public criterion of justice is assessed not by whether
what it values matches closely what the meta-criterion values, but
solely by its effects. What matters is what basic structure designs actual
citizens, guided by some public criterion of justice, would maintain
under diverse sets of reasonably favorable conditions and how well the
worst off under these basic structure designs would fare. The parties in
the original position seek not the public criterion of justice that, in any
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given conditions, requires designing the basic structure so that the worst
lives, in terms of fundamental interest fulfillment, are no worse than is
unavoidable. Rather, they seek the public criterion that, in any given
conditions, would reliably guide citizens to design the basic structure so that
the worst lives, in terms of fundamental interest fulfillment, are not
(much) worse than is unavoidable.

Under realistic conditions, any public criterion of justice falls short
of realizing what it itself requires. Any society guided by the end of
maximizing average happiness will fall short of maximizing happiness,
for example. Possible causes for such shortfalls are of two types. One is
that officials and citizens make mistakes in applying the criterion,
which results in losses through misapplications and disputes. The other
type of cause is that officials and citizens do not even try to apply the
criterion correctly because their moral commitment to it is weak
or nonexistent. This results in losses from deliberate misjudgments,
noncompliance, disputes, even civil war. Rawls clearly wants problems
of the first type to be considered in the original position. Problems of
the second type, at least insofar as they are serious enough to subvert
stability, are to be examined at a second stage, where an entire con-
ception of justice is checked for whether it can generate enduring
moral allegiance (PL 64—65, 140—43), though Rawls also presents
stability considerations within the original position (T'¥ 398, ¥FR 115—
17). I suppose that one reason to think about serious instability sepa-
rately is that the parties, insofar as they employ the maximin rule,
would have no basis to compare public criteria that involve some risk
of serious instability. The very-worst-case scenario of all such candi-
date criteria is the same: civil war.

If instructed to resolve questions of basic structure design by ref-
erence to a metric of fundamental interest fulfillment, citizens would
be highly prone to error and interminable disagreement. Citizens
would not be able to develop a clear and shared understanding of how
fulfillment of each of the three fundamental interests should be mea-
sured and how such measurements should be aggregated into assess-
ments of personal well-being and then be brought to bear on the
design of the basic structure. Many citizens would reject public justi-
fications of institutional design decisions as (perhaps deliberate) mis-
applications of the shared public criterion of justice. Such error and
interminable disagreement would greatly reduce the degree to which
citizens’ fundamental interests would actually be fulfilled. This thought
closely parallels Rawls’s complaint that a principle of utility, deployed
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as a public criterion, would fail to achieve what by its own lights
matters: the production of happiness. Let us see what Rawls proposes,
within his public criterion of justice, as a substitute for fundamental
interest fulfillment.

4.3 Primary Goods

Rawls aims to propose a public criterion of justice that citizens can
understand and apply together in a transparent way to all questions
concerning the design, maintenance, and adjustment of the basic struc-
ture of their society. Because this middle-tier public criterion is sup-
posed to be justifiable by reference to Rawls’s top-tier meta-criterion,
it is not surprising that it also incorporates the elements of consequen-
tialism, humanism, normative individualism, anonymity, and irrele-
vance of threat advantage. Rawls needs then a metric of individual
well-being that better lends itself to transparent public application
than the metric of fundamental interest fulfillment. He proposes a list
of primary goods for this role (see T §15; CP 313—14, 454; PL 181,
308—9):

1. certain basic rights and liberties, themselves given by a list (T'¥ 53,
PL 2971);

freedom of movement and free choice of occupation;

powers and prerogatives of offices;

income and wealth;

[V TN}

residual social bases of self-respect (‘‘residual,” because Rawls views
the first four primary goods as bases of self-respect as well).

Access to as much of these primary goods as possible is supposed to be
advantageous to all citizens, important for the development and ex-
ercise of their two moral powers, as well as for the realization of
whatever lower-order interests each may have.

It is notable that the proposed public criterion assesses individual
well-being in terms of social goods alone, ignoring all the natural
features of citizens. This would seem to make Rawls’s proposal less
acceptable for agreement in the original position. The parties are
concerned with their clients’ fundamental interests, whose fulfillment
is certainly affected also by their natural constitution.

One might want to defend Rawls’s decision by pointing out that
the distribution of natural endowments is not under society’s control
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and should be disregarded for this reason. But this is a bad argument.
Even if the distribution of natural assets is fixed, this distribution can
be taken into account in assessing a distribution of social primary goods.
A public criterion of justice would then assess the well-being of a
disabled person as being below that of an able-bodied person with the
same social primary goods. It would do so because the disabled person
is likely to be less successful in his or her pursuit of the three fun-
damental interests—both because of the additional expenses (wheel-
chair, hearing aid) this disability makes necessary and because of the
handicap that remains even with such compensatory expenditures.
Looking at each citizen’s share of social primary goods alone, Rawls’s
public criterion may seem to miss important components of well-
being as the parties understand it.

In response, Rawls can point out that he has explicitly bracketed
the problem of chronic illnesses and disabilities. And he can adduce
the further assumption that citizens, capable of taking part in educa-
tion, work, and politics over a complete life, have access to adequate
insurance against temporary illnesses and disabilities. There are, how-
ever, other natural goods that are unequally distributed from birth and
affect the well-being of citizens: native intelligence, memory, percep-
tual acuity, energy and stamina, quick reflexes, various special talents
(for music, mathematics, sports, and the like), personal appearance,
and many others besides. Rawls appreciates this fact and explicitly
recognizes such natural primary goods (T'¥ s4). But his proposed
public criterion of justice assesses individual well-being in terms of
social primary goods alone.

One could give a principled justification for this exclusion: Social
institutions should not be designed with an eye to the resulting dis-
tribution of natural endowments but should allow this distribution to
emerge from the free choices of consenting couples. Newly born
citizens can then be regarded as bringing their natural endowments
with them into society. They do not, of course, deserve their natural
characteristics and are not in any way responsible for having them, but
this does not mean that society must take responsibility for them and
hence organize itself so as to compensate for natural inequalities.
Society is responsible not for the justice of the universe but only for
that of its own social institutions. It should therefore concern itself
only with the goods whose distribution is regulated or intentionally
affected by its social institutions.

Such a principled justification—which Rawls does not offer
himself—occupies a plausible midpoint between two extremes. Some
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(luck egalitarians) want to compensate for natural inequalities: to as-
sign more social goods to those who fare worse in terms of natural
goods. Others (utilitarians and perfectionists) tend to aggravate natural
inequalities, assigning more social goods to those whose natural en-
dowments enable them to make the best use of them, to those already
naturally favored: education to those most capable of learning, income
to those who can enjoy it most, and so on. Rawls’s criterion of justice
stands between these extremes: the given distribution of natural abil-
ities is not to be taken into account—either positively or negatively—
in assessing the distributional eftects of alternative designs of the basic
structure.

Nonetheless, I see two difficulties. Granted, we do not think of a
society as being, ceteris paribus, more just if it provides more primary
goods to, say, its less good-looking or less gifted members. But we
think differently about genuine disabilities. It is worse if those already
struck with blindness must also occupy the lowest position in terms of
social primary goods. Whether the principled justification can succeed
must depend, then, on a solution to the problem of chronic illnesses
and disabilities. Rawls brackets this problem by stipulating that all cit-
izens have the capacities needed to be fully cooperating members of’
society over a complete life (PL 182—85).

Another ditficulty for the principled justification is that of recon-
ciling it with the thought experiment of the original position. Rawls
himself has never even attempted to do this. Employing the maximin
rule in the original position, the parties would reason as follows: We
want to agree on a public criterion of justice that, in any given con-
ditions, tends to select the basic structure under which the lowest level
of fundamental interest fulfillment is higher than it would be under
any other practicable basic structure design. Now the extent to which
a person’s fundamental interests (especially the third) are fulfilled
depends not only on her or his access to social primary goods but also
and substantially on her or his natural endowments. We should
therefore agree on a public criterion of justice that, by employing an
appropriate list of social and natural primary goods for assessing indi-
vidual well-being, is sensitive also to natural endowments. Such a
public criterion is better able to preclude very low levels of funda-
mental interest fulfillment than a public criterion that disregards in-
formation about individuals’ natural endowments and is sensitive only
to their social positions. The plausibility of this reasoning suggests that
Rawls must either jettison his account of the three fundamental in-
terests, or even the whole thought experiment of the original position,
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or else must give up his public criterion’s exclusive concern with
social primary goods.

But there is a third option. One could attempt a reconciliation
through pragmatic arguments: Institutionalized compensation given
to the less gifted is liable to undermine both the self-respect of the
citizens so classified and the sense of equal citizenship across society.
Institutionalized compensation required from the better endowed
would undermine their freedom to choose low-paying jobs. A further
problem is that there would be no agreement on the proper mea-
surement of ugliness or bad memory, or on the proper exchange rate
between such natural goods and ills and social benefits and burdens.
Disagreements are all the more likely as members of a society gov-
erned by such a complex public criterion of justice would have an
incentive to conceal their natural endowments—to pretend to have
a bad memory, for example, or to let their looks deteriorate. Including
natural factors in the list of primary goods, one would never arrive at
a widely accepted public criterion of justice that can be publicly ap-
plied in a transparent and convincing way. Therefore, even if we
should ideally take account of all factors relevant to fundamental interest
fulfillment, it would nonetheless be better, for the sake of transpar-
ent applicability, to exclude from the public criterion most natu-
ral factors—with the possible exception of chronic illnesses and
disabilities.

Such pragmatic arguments may carry some weight with the parties
in the original position. As we saw, the parties are seeking not the
criterion that requires designing but the criterion that would reliably
guide citizens to design the basic structure so that the worst lives, in
terms of fundamental interest fulfillment, are no worse than is unavoid-
able. When a society is governed by a public criterion that takes
account of the distribution of all primary goods, natural and social,
there is much reason to expect that its social institutions would not
even approximately track this criterion. The parties may therefore find
it rational, even if they have reason to care about their clients’ en-
dowment with primary goods overall, to choose a simpler public
criterion that takes account only of social primary goods, perhaps with
an exception to cover chronic illnesses and disabilities. Affording the
prospect of superior tracking and transparent application, such a cri-
terion is more likely actually to sustain a social order that avoids very
bad outcomes—or so its pragmatic justification would assert.

Rawls’s public criterion disregards not only natural differences but
also differences in personal interests and values. Some people have
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expensive conceptions of the good—hang-gliding, trips around the
world—while others prefer hiking and playing chess. Would a basic
structure not be more just if those with expensive interests had greater
access to the means for fulfilling them? Rawls thinks that a just society
can and should hold its citizens responsible for adjusting their goals and
interests to their material means. He might again offer a principled or a
pragmatic justification for this view. How a pragmatic justification
would look is clear enough. A principled justification would have to
take account of the fact that interests are not entirely freely chosen but
are based in part on values and preferences that are formed in child-
hood or even inborn. Inborn preferences and aversions could be
handled in the same way as other aspects of the natural constitution.
They have to do with the justice of the universe, not that of society—a
plausible distinction that nonetheless, as we have seen, would be hard
to maintain in the original position. The case of childhood preferences
is new. Suppose, for example, that a young girl has begun, at her
parents’ expense, an excellent musical education and that this has
awakened in her an enthusiastic interest in its continuation. The fi-
nancial means for this, however, are not available—neither from her
parents nor from another source. Is she, because of her frustrated in-
terest, worse off than others with the same access to primary goods?
There are certainly good pragmatic reasons for saying that a public
criterion of justice, and social institutions, should not attempt to take
account of such frustrated interests. I do not, however, see good prin-
cipled reasons for this conclusion within Rawls’s justificatory apparatus.

4.4 The Lexical Priority of the
Basic Liberties

Suppose it can be shown that a public criterion of justice should take
account of the distribution of social goods only and, indeed, should
focus exclusively on the social primary goods on Rawls’s list. Then
the parties in the original position, deliberating according to the maxi-
min rule, would be inclined to agree on a public criterion that ranks
alternative designs of the basic structure by the worst share each such
design would generate. In T'§, more prominently in the first edition,
Rawls indeed formulates such a criterion, calling it the general con-
ception: ““All social primary goods...are to be distributed equally
unless an unequal distribution of any or all of these goods is to the
advantage of the least favored” (T'¥ [1971] 303, cf. T'F 54).
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In the role of public criterion of justice, this general conception
may not do much better than happiness or the three fundamental
interests: It is difficult to specify a widely acceptable way of aggre-
gating individual shares of these goods intrapersonally into a single
metric of well-being, and difficult also to apply any such aggregation
in practice.

In response to this problem and in recognition of the great im-
portance of the listed basic rights and liberties, Rawls proposes a dra-
matic simplification: Information about the distribution of basic rights
and liberties is to be separated from information about the distribution
of the remaining social primary goods, and the assessment based on the
first set of data is to be given lexical priority over the assessment based on
the second set of data. This proposal simplifies the problem of aggre-
gation by eliminating an entire class of trade-offs. In comparing alter-
native basic structure designs, one that produces a better distribution of
basic liberties is always to be preferred, regardless of the distribution
of the remaining social primary goods. Basic liberties are never to be
traded off against anything else. Rawls recognizes that this simplified
public criterion is not plausible in all conceivable societal conditions,
and he confines its applicability to reasonably favorable conditions, defined
as ones that, “provided the political will exists, permit the effective
establishment and full exercise of these liberties” (PL 297, cf. ¥FR 47).

Rawls formulates his public criterion of justice in two principles,
which are meant to apply to different parts of an institutional order.
The first principle applies specifically to the political and legal order of
a society—the sphere in which its members are considered as citizens
in the narrow sense. This part of the basic structure is to be assessed by
the distribution of basic rights and liberties it produces. The second
principle applies specifically to the society’s social and economic
arrangements—its education and health care systems, for example, and
the organization of its economy. It governs spheres where members of
society are considered in light of the many roles they play in the
physical and cultural reproduction of their society: as producers and
consumers, employees and employers, students and teachers, patients
and doctors. This part of the basic structure is to be assessed by the
distribution of the remaining social primary goods it produces. Let me
use the adjectives political and socioeconomic to mark the distinction
between these two parts of an institutional order and between the
corresponding social spheres. Of course, these two parts are not in-
dependent of each other. Socioeconomic institutions are shaped
through political decision making, and political institutions are often
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influenced by socioeconomic factors. We will examine later whether
the differing demands Rawls places on political and socioeconomic
institutions take adequate account of their mutual interdependence.

The lexical priority of the first principle means that the various
practicable basic structure designs are to be judged primarily by the
distribution of basic rights and liberties each is expected to produce.
The second principle comes into play only insofar as these distribu-
tions are estimated to be equivalent. The word “lexical” here is short
for lexicographical (cf. T'¥ 37—38). Alternative practicable basic structure
designs are to be ranked in analogy to how words are ordered in a
dictionary. One is to estimate first, through Rawls’s first principle of
justice, the quality of the distribution of basic rights and liberties each
basic structure design would produce. If one basic structure design
does better than another on this score, it is ranked higher for this
reason alone (like a word beginning in d is listed before one beginning
in f, regardless of their subsequent letters). When two basic structure
designs are estimated to produce equivalent distributions of basic
rights and liberties, then the tie is broken through Rawls’s second
principle of justice: by assessing their respective distributions of the
remaining social primary goods. Rawls initially defends this lexical
priority by arguing that citizens animated by the three fundamental
interests would value basic rights and liberties much more highly than
the remaining social primary goods (T} §82, §39).

Both components of Rawls’s simplification are problematic. The
lexical priority is problematic by assuming that even the smallest su-
periority in terms of the distribution of basic rights and liberties is
more valuable than even the greatest superiority in the distribution of’
the remaining social primary goods. It would be better, for example,
to institute a basic structure design B, that would produce two classes
whose individual members would have scores of [81,30] and [81,10],
respectively, than to institute B, which would produce equal scores
of [80,60] for all citizens. (In these ordered pairs, the first number
expresses a person’s share of basic rights and liberties; the second, in
italics, expresses the same person’s share of the remaining social primary
goods.) This ranking implausibly directs us to accept huge increases in
poverty and inequality for the sake of only a slight gain in basic rights
and liberties.

The informational separation is also problematic because, by as-
signing political and socioeconomic primary goods to two distinct
assessment exercises, Rawls’s proposed public criterion loses all infor-
mation about correlations between them. The criterion becomes blind
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to whether social inequalities of the two kinds offset or aggravate each
other. To illustrate the problem, consider a society for which two basic
structure designs are practicable. Both would produce the same two
equal-sized classes. Both would generate, for their two classes, the same
first-principle scores of 9o and 70. B; would generate, for its two
classes, second-principle scores of 50 and 19, whereas B, would gen-
erate second-principle scores of 50 and 20. Rawls’s first principle would
rank these two basic structure designs equivalent, and the second
principle would break the tie in favor of B,. Yet this result may be
implausible once the informational separation is removed. We then
find that members of the two classes under B; have scores of [90,19]
and [70,50], respectively, whereas members of the two classes under B,
have individual scores of [90,50] and [70,20]. Their maximin concern
would incline the parties to agree on a criterion that favors B, over B,
in such a case, but Rawls’s public criterion favors B, over B;.

The problem is even more obvious, perhaps, when we consider
basic structure B, producing scores [90,20] and [70,50]. B would be
ranked equal with B, by Rawls’s two principles and yet is clearly
preferred over B, from the standpoint of the original position—
because at [70,20] the members of the worse-off class under B, are
plainly worse oft than the members of either class under B;. The
problem arises from the fact that the two interclass inequalities pro-
duced by B, are positively correlated, mutually aggravating—whereas
the opposite is true of B; and B, which produce negatively correlated
or mutually offsetting social inequalities. By disregarding this infor-
mation, Rawls’s public criterion delivers what the parties would re-
gard as the wrong result.

In response, Rawls can claim that these two objections are not
realistic once one bears in mind that his criterion is primarily intended
for ideal theory: for selecting the best practicable basic structure de-
signs for any society in reasonably favorable conditions and for guiding
its citizens in maintaining and adjusting such an ideal design. A choice
like that between B, and B, can easily arise for those seeking to reform
an unjust society that is currently featuring two classes with scores of
[80,30] and [80,10], say. But Rawls does not endorse this use of the
lexical priority: as an implementation priority. He is committed to this
priority as a design priority only (cf. T.J 215—16, 267), used for iden-
tifying the final goal of basic-structure reform for a society in reasonably
favorable conditions: the best basic structure design practicable for this
society. And if B; and B, are both practicable, then there are bound to
be other practicable designs similar to B, that achieve a small gain in
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basic liberties (from 80 to 81 or above) at a much smaller cost in
socioeconomic goods. The objection to informational separation is
similarly unrealistic: Basic structure designs in which political and
socioeconomic inequalities are negatively correlated are costly and
difficult to maintain. Thus, when B, or B, are practicable, then some-
thing substantially better than B, should likewise be practicable as well.
Rawls can add that the advantages his proposed public criterion
offers in terms of clear and transparent public applicability outweigh
the disadvantage that it may deliver (what from the parties’ standpoint
is) the wrong result in rare and special cases. We have yet to examine
how well Rawls’s public criterion does in enabling citizens to reach
public judgments about actual basic structures in a transparent way.



Five

THE FIRST PRINCIPLE OF JUSTICE

T HE first principle applies specifically to the political order of a
society and assesses it according to the extent to which it secures
certain basic rights and liberties to its members. In the most recent
formulation, it reads as follows: “Each person has an equal claim to a
fully adequate scheme of equal basic rights and liberties, which scheme
is compatible with the same scheme for all; and in this scheme the equal
political liberties, and only those liberties, are to be guaranteed their fair
value” (PL s5). Rawls never distinguishes precisely between basic rights
and basic liberties, and for the sake of brevity, he often refers only to
basic liberties or only to basic rights. I will follow him in this.

Rawls explicates the basic liberties, in the first instance, by a list (T'F
$3, PL 334—40). This list is based on historical experience and hence
rather conventional. It is also rather short, as Rawls seeks to include
only the most important rights and liberties (PL 296) lest the special
concern for these important ones be watered down or the priority
(further discussed later) of the first principle over the second be ren-
dered implausible to the parties in the original position.

Rawls’s list is organized under four headings:

The political liberties: freedom of thought and of political speech, free-
dom of the press, freedom of assembly, and the right to vote and to
hold public office.

Liberty of conscience and freedom of association, which between them cover

freedom of religion.

82
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Freedom and integrity of the person, which are incompatible with slavery
and serfdom and which also include freedom from psychological op-
pression, physical injury, and abuse, as well as freedom of movement
and the right to hold personal property (not including rights to in-
heritance, rights to hold personal property in means of production and
natural resources, or rights to share collective control of means of
production and natural resources; JFR 114).

The rights covered by the rule of law: protection from arbitrary arrest and
seizure, habeas corpus, the right to a speedy trial, due process, and

uniform procedures conducted according to publicized rules.

5.1 The Structure of a Basic Right

How are we to judge whether and in what degree a person living
under some institutional order has the basic rights and liberties Rawls
requires? Different answers to this question differ in what information
they deem relevant. One might think of rights in a formal way and
look narrowly only at the extent to which any basic right is explicitly
assigned by the text of the constitution or the relevant laws. Alter-
natively, one might think of rights in a de facto way and look more
broadly also at the security of any explicitly assigned basic right, at
how effectively its exercise is actually protected against interference by
officials and private citizens. Finally, one might think of rights in terms
of their value or usefulness and then look even more broadly also at
the availability of means (money, education, etc.) for enjoying or
taking advantage of each basic right.

Rawls opts for the second answer. Judging whether and in what
degree some institutional order affords a person a particular basic
liberty requires two investigations: We must examine the relevant
legal texts as officially interpreted to determine to what extent the
rights they guarantee adequately cover the basic liberty in question.
And we must examine how well the rights covering the basic liberty
are in fact adequately protected and enforced. Yet, we are to disregard
the distribution of resources needed to enjoy or take advantage of the
guaranteed rights covering the basic liberty in question. Basic liberties
may be worth much less to poor citizens than to wealthy ones, who
may have much richer options for travel, for publicizing their opinions,
or for filing lawsuits. But Rawls does not consider the scheme of basic
liberties guaranteed to the poor to be any less fully adequate for this
reason. By engendering poverty and inequality, an institutional order
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does not violate the first principle of justice—though it may of course
violate the second. Emphasizing this division of labor between his two
principles (T'¥ 179, PL 326), Rawls also recognizes two important
exceptions (to be discussed in sections 5.3 and 5.5).

Rawls thus understands basic rights and liberties, and the adequacy
of a scheme of such, two-dimensionally: in terms of their extent and
security. Extent is determined by what the assigned legal rights guar-
antee according to standard judicial practice—which conduct is taken
to be protected by a particular basic liberty, for example. In this
dimension, an institutional order is assessed by the extent to which
the legal rights it guarantees cover what they ought to cover. There is
the additional requirement that these legal rights must be equal across
citizens. Such equality of rights is strongly supported by historical
experience and pragmatic considerations, but there are also plausible
exceptions (e.g., group-differentiated rights in a multicultural society),
which Rawls does not discuss. Security is determined by how well the
object of a right is actually protected. There are plenty of countries
where the right to the free exercise of religion is officially guaranteed
but by no means secure—where adherents of an unpopular religion
are persecuted by the police or tax authorities, for example, or beaten
up by thugs with impunity. In such societies, Rawls holds, the basic
right to the free exercise of religion, and with it the first principle of
justice, is not realized.

In the case of many rights, total security is unattainable. There is no
practicable institutional design under which every guaranteed exercise
of religion or every guaranteed expression of an opinion would be
certain to come off unimpeded. And no society can absolutely protect
its citizens from injury or death from crimes or traffic oftenses. Should
we then strike such rights from the list of basic rights or content
ourselves with their official legal recognition while paying no atten-
tion to how well protected they are? Or does the lexical priority of the
first principle mean that a society must maximize the security of such
rights to the exclusion of all else, even if security expenditures then
preempt all spending on arts and travel, even food and clothing?

Both of these extremes are clearly absurd. Rawls must therefore be
understood to mean that a scheme of basic rights and liberties can be
fully adequate when the security of each guaranteed right reaches a
determinate, comfortably attainable threshold level for all citizens.
Each of the guaranteed rights must be well protected for all. To judge
whether it is, one may need to consider different categories of citizens
separately, because a society may systematically fail to protect a basic
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right for a certain gender, for certain minorities, or in certain neigh-
borhoods. Such a society does not fulfill the guaranteed rights of
members of the disadvantaged groups and therefore fails to satisfy the
first principle—even if all the guaranteed rights are secure enough on
average.

The idea of security thresholds makes it possible for the first prin-
ciple to be fully satisfied, as Rawls clearly intended. But it raises
another problem for the lexical priority of the first principle. When
the security of a guaranteed basic right is (for some citizens) below the
threshold, then raising this security to the threshold counts as infi-
nitely more important than any improvements in the distribution of
the other primary goods. But when the security of a guaranteed basic
right is (for all citizens) at or above the threshold, then achieving even
greater security is justice-irrelevant because the scheme of guaranteed
basic rights and liberties is already secure enough to satisfy the first
principle. This discontinuity in the treatment of marginal gains in the
security of guaranteed basic rights seems absurd. But without the stip-
ulation of security thresholds, somewhat below absolute security, the
first principle could never be fully satisfied, which would render its
lexical priority indefensible.

5.2 Formulating the Required Scheme
of Basic Rights and Liberties

The list of basic liberties Rawls offers in the first instance is too vague
to guide the assessment or reform of an actual basic structure. To be
sure, neither Rawls nor the parties in the original position have reason
to seek the precision generally found in constitutional documents and
legal statutes. Such precision would impede the flexible adaptation of
the public criterion of justice to the specific conditions of actual so-
cieties (including here also their historical traditions, which may favor
a specific kind of political or legal regime). Rawls envisions such
adaptation when he formulates his first principle with the indefinite
article. There is to be a fully adequate scheme of equal basic rights and
liberties. This clearly suggests that there is not only one such scheme,
to be realized regardless of the society’s territory, culture, and level of
technological development.

Despite the obvious reasons for flexibility, neither Rawls nor the
parties would want to count as a fully adequate scheme just any as-
sortment of equal basic rights and liberties that fits Rawls’s preliminary
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list. There are compelling reasons for wanting the first principle to be
more demanding than this. In particular, one should consider inade-
quate any scheme featuring equal basic rights and liberties that would
often come into conflict by being plausibly invoked on both sides of a
political disagreement among citizen groups. Such conflicts may be
difficult to settle genially, through a legislative vote or judicial verdict, as
the losing side may feel that the settlement runs roughshod over fun-
damental rights of citizens. Such a scheme also courts the danger that
procedural settlements will come out the wrong way—paradigmatically
by allowing the majority to have its way at the expense of fundamental
minority interests that the parties, insofar as they employ the maximin
rule, are especially concerned to protect. Given these dangers, a fully
adequate scheme must be one that defines its equal basic rights coher-
ently and precisely enough to preclude in advance, as far as is reasonably
possible, conflicts among plausible basic-right claims.

The first principle should thus be understood as requiring a scheme
of the listed basic rights and liberties—carefully defined so as to be
well adjusted to one another—but not some particular such scheme
irrespective of each society’s specific conditions. The first principle
contains the recognition that there are many ways of formulating a
fully adequate scheme through careful mutual adjustment of the basic
rights and liberties on Rawls’s list.

Still, not every scheme formulated in this way should count as fully
adequate in extent. The first principle must also demand that the re-
quired mutual adjustment should, as far as reasonably possible, leave
the listed rights and liberties intact in their essence. It must demand that
mutual adjustment ought to shield the more significant aspects of the
listed rights and liberties from conflict and disagreement by pruning less
significant aspects. And it should demand that permissible regulations of
guaranteed basic liberties—rules of order in political debate, traffic
rules, building codes, zoning laws, rules protecting public order and
nocturnal tranquility, and the like—leave the essence of the regulated
liberty unrestricted. Without incorporating such a notion of signifi-
cance, the first principle would leave too much leeway for schemes
teaturing equal rights and liberties that, though nicely adjusted to one
another, insufficiently protect citizens’ fundamental interests.

Discussing the needed notion of significance, Rawls proposes to
understand it as the significance that defined rights and liberties have
for the first two fundamental interests (FFR 112—14). Here the first
fundamental interest is especially relevant for confirming and defining
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the basic political liberties: In order to develop and exercise a sense of
justice, especially with regard to the design of the basic structure, one
must be able to participate in the political life of one’s society and to
express one’s opinions freely. The second fundamental interest is es-
pecially relevant for confirming and defining freedom of conscience
and freedom of association: In order to develop and pursue a con-
ception of the good, one must be free to choose and to change one’s
values and aims—and therefore also one’s friends, occupation, religion,
and lifestyle—and this presupposes freedom of conscience, free access
to literature and art, and the freedom to interact with others in con-
sensual ways. The freedom and integrity of the person and the rule
of law are to be confirmed and defined as “supporting” liberties “nec-
essary if the other basic liberties are to be properly guaranteed” (FFR
113). On Rawls’s understanding, the first principle requires then that,
in light of a society’s specific traditions and conditions, the listed basic
rights and liberties be defined and mutually adjusted into one scheme
formulated to protect citizens’ first two fundamental interests.

One may wonder why Rawls offers so narrow a notion of sig-
nificance, so narrow a basis on which to specify the content of a fully
adequate scheme of basic rights and liberties. Why does he leave aside
the third fundamental interest in being successful in terms of one’s
chosen conception of the good? This interest could well make a dif-
ference in the assessment of the adequacy of candidate schemes. It
would increase the weight of liberty of conscience, for example. This
liberty is supported by the second fundamental interest, to be sure.
But it is supported even more strongly by the consideration that
citizens may be deeply devoted to some particular religion (or other
conception of the good) whose legal prohibition would be devastating
to them—a case Rawls vividly describes (T §32, PL 310-15, JFR
104—5). Understanding significance in light also of the third funda-
mental interest would similarly increase the weight of some of the
“supporting’ liberties: freedom from slavery and serfdom, freedom
from physical injury and abuse (torture), freedom of movement,
freedom from arbitrary arrest and seizure, and the right to a speedy
trial. To illustrate: As the case of Immanuel Kant demonstrates, it is
possible (and even easier with modern communications) to develop
and exercise the two moral powers without ever leaving the vicinity
of one’s hometown. But travel beyond these confines tends to be
highly valued by citizens of modern democratic societies as part of
their conception of the good. Such citizens would regard it as a drastic
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restriction of their freedom if they were confined to one locale (e.g.,
by a system of local ration cards as existed in China during and after the
Great Proletarian Cultural Revolution). It seems odd, then, that Rawls
wants to understand significance in a way that excludes the third fun-
damental interest and thereby citizen-specific interests and values that,
as discussed (section 3.3), typically are, and are likely to remain, the
most deeply felt interests in the lives of most citizens.

Rawls does not explain why he uses the narrower notion of sig-
nificance in this important role. But two obvious reasons are easily
supplied. One is that the third fundamental interest is too indetermi-
nate: Given their thick veil of ignorance, the parties know little about
the particular society to which their public criterion is to apply and little
in particular about what conceptions of the good the citizens of that
society may have. And we, Rawls and his readers, are similarly igno-
rant, given that the proposed public criterion of justice is supposed to
cover all human societies existing in reasonably favorable conditions.
This problem of indeterminacy is compounded by the ideal-theory
circularity: what interests citizens develop depends in part on the basic
structure of their society, whose design in turn is to be guided by the
public criterion yet to be chosen.

The other possible reason for Rawls’s reluctance to broaden the
notion of significance by invoking also the third fundamental interest
is that, once citizen-specific interests and values are brought in, assess-
ments of significance themselves become citizen-specific. Consider,
for instance, the significance of the right to perform animal sacrifices
as a possible component of citizens’ liberty of conscience. By the test
Rawls proposes, this significance is low: Animal sacrifices are not
“essential for the adequate development and full and informed exer-
cise of their two moral powers” (JFR 112). More important, this
significance is the same for all citizens: A legal ban on animal sacrifices
does not interfere with any citizens’ fulfillment of their first two
fundamental interests. Were the third fundamental interest to be held
relevant to assessments of significance, such assessments would be-
come much harder: The right to perform animal sacrifices would then
turn out to be of very little significance to some citizens—and of great
significance to others, adherents of Santeria, for instance. Such dis-
crepancies make it very much harder to provide clear guidelines for
how the listed rights and liberties should be mutually adjusted into a
fully adequate scheme. This is so because one would now have to
balance the standpoint of Santeria adherents—for whom the gain from
including the right to perform animal sacrifices within liberty of
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conscience is much greater than the gain from including the collective
right to ban animal sacrifices within the political liberties—with the
standpoint of most other citizens, for whom the opposite holds true.

Such balancing may not be so hard in any given case (in the case
before us, it would presumably support the inclusion of the right to
perform animal sacrifices in liberty of conscience). But it would be
prohibitively complicated to base judgments about whether a scheme
of basic liberties is fully adequate in extent on considering an indef-
inite number of possible conceptions of the good. And doing this
could also be socially divisive, as any such balancing would produce
winners and losers among conceptions of the good.

Rawls’s view on how the first principle is to guide the formulation
of a fully adequate scheme of basic liberties changed over time. He
gave up (FFR 112) his initial idea of “‘the most extensive total system
of equal basic liberties compatible with a similar system of liberty for
all” (T 266), as well as the appeal to “the rational interest of the
representative equal citizen” (PL 333, 356; cf. T.F 187). But he re-
mained deeply committed to the postulate that “equal citizenship
defines a general point of view. The problems of adjudicating among
the basic liberties are settled by reference to it”” (T'¥ 82). This postulate
greatly facilitates such adjudication. But there are yet further grounds
for questioning its viability—grounds arising from citizens’ diverse
natural attributes and diverse socioeconomic positions.

A very important natural attribute is gender. It is possible that the
interests of women and men with regard to the specific formulation of a
scheme of basic liberties diverge—more so if the third fundamental
interest is included, but even otherwise. Thus consider the question to
what extent the liberty to have an abortion should be included within
the freedom and integrity of the person (cf. PL 243n). This liberty is
obviously much more significant for women’s fundamental interest
in developing and exercising their moral powers than for men’s. Or
consider the questions whether the marriage rights protected as part of
the freedom of association should extend to polygamous marriages as
well and should include provisions protecting the economically weaker
spouse(s). Here again, the interests of men and women with regard to
the formulation of a scheme of equal basic rights and liberties are liable
to diverge—and this not only in existing societies, deeply scarred, as
they are, by a long history of male domination, but also in any ideal
society in which each birth is preceded by a woman’s pregnancy.

Other natural differences may also give rise to discrepant signifi-
cance assessments—differences in natural intelligence, for example.
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But let us turn to differences in socioeconomic position (which would
persist and could be large in Rawls’s ideal society). To see the possible
relevance of such differences, consider the option of propagating opin-
ions through the mass media. The first principle is consistent with
mass media being privately owned (in a property-owning democracy).
But private ownership may lead to concentration of ownership or at
least to a heavy dominance of opinions favored by the rich. The ques-
tion is then whether the basic political liberties include any passive
rights to have some public mass media (such as the PBS or BBC) or any
active rights to address one’s fellow citizens through existing media,
irrespective of one’s ability to pay the commercial rate. From the stand-
point of the poor, the inclusion of these rights within the political
liberties is likely to be much more significant than from the standpoint
of the rich.

To satisfy the first principle, a society’s basic structure must guar-
antee, equally to all citizens, legal rights that are defined and mutually
adjusted into a coherent scheme that is fully adequate in security and
extent. A scheme is fully adequate in extent just in case it covers the
basic liberties Rawls lists, guaranteeing their more significant com-
ponent liberties partly at the expense of less significant ones. Here
“a liberty is more or less significant depending on whether it is more or
less essentially involved in, or is a more or less necessary institutional
means to protect, the full and informed exercise of the moral powers”
(JFR 113). Such assessments of significance are to be made without
regard to differences among citizens: differences in their needs, in-
terests, values, natural characteristics, and socioeconomic position. We
are not to run through various categories of citizens, examine how
adequate a candidate scheme is from each standpoint, and then aggre-
gate into an overall assessment of adequacy. Rather, we are to examine
the matter from a single standpoint: that of the first two fundamental
interests of the representative citizen.

Having outlined important advantages and disadvantages of this
simplification, let me offer one last point on it, which Rawls suggests
in his discussions of stability and strains of commitment. By agreeing
on the first principle of justice, the parties hope to advance the fun-
damental interests of their clients: Each citizen benefits from being
assured of a well-defined set of legally protected claims, options, and
immunities. Yet each citizen also benefits in another way as well—
from other citizens having like assurance. When one’s fellow citizens
can count on their most important needs, interests, and values being
firmly protected, they are much more likely to respect the democratic
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rules of the game in case of political disagreements and are more
inclined to be trustworthy partners generally. This is something citi-
zens have reason to want in one another. But the simplification un-
dermines the hope for such assurance. A scheme of equal basic
liberties whose extent is fully adequate for general citizens concerned
solely with advancing their first two fundamental interests may not be
felt to be fully adequate by human beings with particular interests and
talents, with a particular gender, socioeconomic position, and con-
ception of the good.

We would be in a better position to assess this and the other
disadvantages of Rawls’s simplification had he had a chance to apply his
late account of significance to more difficult cases of judging the ad-
equacy of the extent of some scheme of basic liberties. We might then
have been better able to judge the parties’ reasons for and against
adopting the first principle with Rawls’s explication as part of their
agreement in the original position. The parties do take account of
the third fundamental interest and examine possible agreements from
the many standpoints citizens might occupy—standpoints defined in
terms of natural endowments, conception of the good, and socioeco-
nomic position. Rawls was presumably hoping that the parties’ more
complex deliberations would reconfirm the simplified explication of
“fully adequate in extent” he chose to incorporate into the first
principle. But this hope is realistic only if the explication is definite
enough to permit citizens to reach public judgments about actual basic
structures in a transparent way. Citizens like ourselves, Rawls’s readers,
must be able, with the guidance he provides, to reach reasoned
agreement on whether the rights and liberties guaranteed in this or that
actual society today cover what they ought to cover and, if not, what is
missing. Unless we can do this, at least for the most part, the first prin-
ciple fails in its intended role of part of a public criterion that citizens
can use together to design, maintain, and adjust the basic structure of
their society.

5.3 The Fair Value of the Basic
Political Liberties

We have seen that, to count as affording a person some particular
listed right, the basic structure must legally guarantee this right in its
essentials and also effectively protect the object of the right as guar-
anteed. The basic structure need not ensure that the person has the
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necessary means to enjoy or take advantage of the basic rights it guar-
antees. But there is an exception to this latter statement: In the case of
the basic political liberties, and in their case alone, the first principle
demands fair value. Here adequacy depends not merely on the extent
and security of existing rights but also on their worth or usefulness, on
whether citizens have the means needed to enjoy or take advantage of
these rights.

The adequacy of a scheme of basic rights and liberties is then judged
in three dimensions after all: by the extent to which guaranteed legal
rights as officially interpreted cover the listed basic liberties, by the
actual security of these rights attained through institutionalized pro-
tection of their enjoyment and exercise, and by the value of specifically
those legal rights that cover the basic political liberties. To be fully ad-
equate, a scheme of guaranteed basic rights and liberties must be fully
adequate in all three dimensions. Here small variations across citizens,
above the threshold of full adequacy, are permissible (and inevitable),
but in the first dimension, strict equality is required.

Rawls defines the fair value of the basic political liberties as re-
quiring that “citizens similarly gifted and motivated have roughly an
equal chance of influencing the government’s policy and of attaining
positions of authority irrespective of their economic and social class”
(FFR 406).

The reference to class need not be taken to suggest that the first
principle is consistent with gross inequalities in political influence
associated with other factors, such as gender, skin color, other physical
characteristics, religious affiliation, marital status, and sexual prefer-
ence. Rawls does not specifically mention such other factors because
he is working within ideal theory and therefore focusing attention on
factors that “‘tend to generate troubling inequalities even in a well-
ordered society” as his theory envisions (cf. FFR 65). Under a fully
just institutional order, he assumes, the other factors would not
generate troubling inequalities in citizens’ political influence. There is
reason to believe that this assumption may be false regarding some
such other factors: height and good looks, most obviously. In any
case, those asked to adopt or apply Rawls’s public criterion of justice
need to know whether the first principle requires rough equality of
political influence only across socioeconomic classes or more gener-
ally. I conjecture that Rawls would have understood the exception to
rule out all systematic and gross inequalities in chances of influencing
government policy and of attaining political positions. To be system-
atic, an inequality must be correlated with generic features of citizens;



THE FIRST PRINCIPLE OF JUSTICE 93

an inequality between any two citizens similarly gifted and motivated
is not systematic, nor is the inequality between the fifty most influ-
ential and the fifty least influential citizens within some set of equally
gifted and motivated persons. A gross inequality is one that exceeds in
magnitude whatever Rawls means by roughly an equal chance. This
parameter of the exception would, of course, need to be specified.

In support of the exception, Rawls argues that what the political
liberties are meant to secure, political participation, is highly symbolic
of the (equal) status of citizenship—more so than anything secured
by other basic liberties. Moreover, the basic political liberties orga-
nize a competition that essentially has the character of a constant-sum
game—a game in which gains for some entail losses for others. Some-
one too poor to travel as many others do can still feel equal as a
citizen. But he or she cannot do so when those others dominate the
political process through large campaign contributions and thereby
effectively eliminate him or her from collective deliberations and de-
cisions about justice and the common good.

One might ask why the exception should apply to the basic political
liberties only. After all, a closely parallel argument could be made for
other listed liberties as well. When only wealthy citizens can afford
good lawyers, their chances of winning in court are greatly improved,
and others’ chances of defending their rights correspondingly di-
minished. Rivalry in the courts, in civil cases, has the same constant-
sum character as political rivalry. And inequalities in the fair value of
being secure in one’s legal rights (rule of law) undermine any shared
sense of equal citizenship because politicians, officials, and private
citizens need not take the legal rights of the poor too seriously when
they know that lack of means will prevent the poor from causing these
rights to be effectively enforced. Rawls decides against this extension
of the fair-value requirement without explaining why.

Rawls does explain why the first principle should not guarantee the
fair value of all basic liberties. Such a requirement would implausibly
rule out inequalities that improve all socioeconomic positions. The
availability of exceptional options that only the rich can afford to take
advantage of provides incentives that may make our economy more
productive in a way that enhances the options of all. Insofar as they
do, unequal options can be approved from the standpoint of all
socioeconomic positions and therefore easily agreed to in the original
position.

Rawls can then reason as follows: When there is no constraint on the
distribution of chances to enjoy or take advantage of noncompetitive
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basic liberties, then these chances vary with citizens’ (possibly very
unequal) socioeconomic positions. The distribution of socioeconomic
means, however, is constrained by the difference principle, which
demands that social institutions should give rise to all and only those
socioeconomic inequalities that raise the lowest socioeconomic posi-
tion. It follows that, when the difference principle is satisfied, inequal-
ities in chances to enjoy or take advantage of noncompetitive basic
liberties can be endorsed from the standpoints of all socioeconomic
positions and from that of the lowest such position in particular. The
poorest chances to enjoy or take advantage of noncompetitive basic
liberties would be poorer still, if the existing inequality were in any way
diminished. Any further requirement to equalize such chances would
therefore be rejected even from the standpoint of the lowest socio-
economic position which is salient to the parties insofar as they employ
the maximin rule.

Rawls considers two ways of assuring the fair value of political
liberties: limits on economic inequalities and limits on the impact of
money on politics and legislation. In T'¥, Rawls emphasized the first
way: “Historically one of the main defects of constitutional govern-
ment has been the failure to ensure the fair value of political liberty. . . .
Disparities in the distribution of property and wealth that far exceed
what is compatible with political equality have generally been toler-
ated by the legal system” (T'F 198—99). In later works, he has focused
more on insulating the political sphere from financial interests (PL
356—63), for instance through public funding of, and limits on private
and corporate contributions to, political campaigns. This shift in
emphasis makes sense within his framework. Limiting socioeconomic
inequality more tightly than the difference principle would favor
(T¥ 70) entails a reduction in all socioeconomic positions. It makes
sense, then, to impose such limits only insofar as insulation proves
insufficient. However, even insulation has its socioeconomic costs:
The incentive effects of money which, when the difference principle
is satisfied, benefit all socioeconomic positions are greater the more
things money can buy. When money cannot buy political influence, it
loses some of its motivating power.

Insulation can be achieved by tight limits on private and corporate
funding in conjunction with broad and generous public funding of
political deliberation and elections. Rawls ofters a rich discussion of a
court decision that struck down a congressional effort to limit political
contributions. In Buckley v. Valeo (1976), the U.S. Supreme Court
found such legislation unconstitutional on the ground that it would
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abridge the freedom of speech guaranteed by the First Amendment to
the U.S. Constitution.

Rawls is highly critical of this decision. He criticizes that the Court
gave far too central a place to a right Rawls sees as marginal within
freedom of speech: the right to spend money on advertising political
programs and candidates. Giving this right a central place amounts to
viewing ‘“‘democracy [as] a kind of regulated rivalry between eco-
nomic classes and interest groups in which the outcome should prop-
erly depend on the ability and willingness of each to use its financial
resources and skills, admittedly very unequal, to make its desires felt”
(PL 361).

Rawls also criticizes that the Court gave no weight to securing the
fair value of the basic political liberties and therefore failed to recognize
that “the liberties protected by the First Amendment may have to
be adjusted in the light of other constitutional requirements, in this
case the requirement of the fair value of the political liberties” (PL
362). It may be more accurate to say that the Court took there to be no
such constitutional requirement to which freedom of speech might
need to be adjusted. Like much legal and political thinking in the
United States, the Court invoked exactly the distinction Rawls himself’
emphasizes: It is of great importance, indeed a constitutional essential,
that citizens should have certain guaranteed rights and liberties (which
depend on extent and security alone), but it is of much less importance,
and not to be constitutionally protected, that citizens should have the
means to enjoy or take advantage of those guaranteed rights and lib-
erties. The disagreement stems from the fact that Rawls wants to
recognize an exception specifically for the fair value of the basic po-
litical liberties, whereas the Court and much U.S. opinion prefer not to
break the straightforward analogy to other basic rights and liberties.

We have seen that Rawls justifies the exception by invoking the
constant-sum character of political influence and the great symbolic
value of political participation for equal citizenship. These points
could easily be used to justify the exception by appeal to the stand-
point of those in the lowest socioeconomic position. Continuing to
eschew appeals to citizen-specific factors, Rawls bypasses this argu-
ment to appeal to the interest of citizens in general: “without the
public recognition that background justice is maintained, citizens tend
to become resentful, cynical, and apathetic” (PL 363). To be sure, the
rich are not likely to become resentful and apathetic when they find
themselves able to convert their riches into political influence. But,
and this is Rawls’s point, even their first fundamental interest is set
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back when substantial portions of their society’s electorate are re-
sentful and apathetic.

5.4 Permissible Reductions of
Basic Liberties

It might seem that the parties in the original position should prefer to
agree on a first principle that calls for unequal schemes of basic lib-
erties when such inequalities work to the benefit of those with the
least adequate scheme. That this is not so is due to the combination of
two reasons: To vindicate the lexical priority and to render it truly
effective, the first principle covers only the more significant compo-
nents of the most important rights and liberties. And Rawls’s public
criterion, of which the first principle is a part, applies only to socie-
ties in reasonably favorable conditions, which make it possible for
citizens, should they have the political will, to satisfy the first prin-
ciple. Unlike other social primary goods such as income, of which one
might always have more than one has, the basic liberties have an upper
limit. And this upper limit is necessarily (by definition of “‘reasonably
favorable”) attainable for all citizens through a suitable basic structure
design.

Rawls’s public criterion of justice is simply inapplicable to societies
in unfavorable conditions. And it instructs the citizens of the re-
maining societies to maintain a basic structure that satisfies the first
principle. They can do this, and they can do no better for any citizen’s
basic liberties. Hence there is no reason for allowing any differentials
in the adequacy of schemes of basic liberties—ideally, anyway.

Reasonably favorable conditions notwithstanding, a society may
fail to satisfy the first principle. Rawls stated clearly that he took the
United States to be an example of this: Reasonably favorable condi-
tions obtain (PL 297), but the first principle is not satisfied (PL 360—
62, JFR 101n23). Such a failure to realize the basic liberties may be
due to obstacles of three kinds: First, people holding high legislative,
judicial, or executive offices are blocking, perhaps supported or bribed
by citizen groups, needed reforms of the basic structure. As a result,
the basic structure is such that the basic liberties are not extensive
enough (fail to cover all they ought to cover) or not secure enough or
the fair value of the basic political liberties is not ensured. Second,
groups of citizens fail to comply with existing social institutions. Such
noncompliance does not affect the extent of basic liberties, but it can
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affect their security (e.g., through bias attacks, domestic terrorist ac-
tivities, religious or racial strife, even civil war) or the fair value of the
basic political liberties (e.g., through illegal political contributions).
Third, temporary external phenomena (e.g. wars, embargoes, political
or economic pressures or terrorist attacks from abroad, epidemics, nat-
ural catastrophes) undermine the security of basic liberties. In contrast
to obstacles of the other kinds, these obstacles involve no lack in
citizens’ political will. One might think, therefore, that, when such
external phenomena make it impossible to satisfy the first principle,
reasonably favorable conditions cease to obtain. But Rawls thought
of the conditions in which a society exists as having some endurance
and robustness—as persisting through even a severe temporary threat
to citizens’ health and survival. Thus he applied his public criterion to
state that military conscription, though ““a drastic interference with the
basic liberties of equal citizenship,” can be justified by a compelling
need to defend these equal liberties themselves (JFR 47).

Obstacles of the first two kinds call on Rawls’s theory of justice as a
means of convincing citizens to help implement the missing require-
ments of the first principle. Obstacles of all three kinds raise the
question: Is it justifiable to adjust the basic structure in a way that re-
duces the basic liberties of some or all in order to overcome such
obstacles when circumstances make it impossible, with any design of
the basic structure, to ensure for all citizens a fully adequate scheme of
equal basic rights and liberties? Rawls provides guidance in regard to
such adjustments by proposing, as part of his public criterion of jus-
tice, a priority rule attached to his first principle of justice. Slightly
updated to take account of subsequent revisions, this first priority rule
says: The principles of justice are to be ranked in lexical order, and a
basic liberty may therefore be restricted only for the sake of basic
liberties (the same or others). There are two cases. The general re-
striction of a basic liberty must strengthen the total system of basic
liberties shared by all; and unequal basic liberties must be to the
benefit of those with the lesser basic liberties (T'F 266; cf. PL 356).

The language suggests that Rawls is mostly thinking of institutional
designs that restrict the extent of basic liberties of some or all citizens.
But his discussion can be extended to institutional designs that
compromise the security of basic liberties or the fair value of basic
political liberties. Any such reduction of the basic liberties of some or all
citizens infringes the first principle and thus requires special justifi-
cation. The general question is: In what circumstances is it justified
deliberately to design the basic structure so that some or all citizens fall
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short of a fully adequate scheme of basic rights and liberties as required
by the first principle?

The first sentence of the priority rule—that basic liberties must
never be reduced for the sake of anything other than basic liberties—is
discussed in section 5.5. Here we examine the two cases of justified
unequal and equal reductions of basic liberties.

As an example of an unequal restriction of a basic liberty, Rawls
uses John Stuart Mill’s proposal that educated citizens should have
extra votes and hence more weight in political decisions. Rawls holds
that such an inequality “may be perfectly just” (1§ 205s) if, by im-
proving the outcomes of political decision making, it renders more
adequate the extent or security of other basic liberties. To see whether
it is justified, Rawls writes, we must adopt “the perspective of those
who have the lesser political liberty” (T'¥ 203), showing that, in terms
of their basic liberties, they gain more than they lose from the dilution
of their vote.

The priority rule illustrated here is, however, more permissive. It
can permit extra votes for the educated to be justified on the ground
that they are necessary to protect the basic liberties of the edu-
cated themselves. To see this, suppose equal franchise results in leg-
islation that jeopardizes other basic rights of the educated, but not of
the uneducated. In this case, we must compare the inadequate scheme
had by the uneducated if their voting rights are diluted with the
inadequate scheme had by the educated if voting rights are equal. If
the latter scheme of basic liberties is more inadequate than the former,
then the dilution of voting rights is justified by the first priority rule.

The first priority rule accords well on this point with what the
parties, insofar as they employ the maximin rule, would want to agree
on. Considering circumstances in which the first principle cannot be
satisfied because of obstacles of the second or third kinds, the parties
would favor a basic structure design under which the least adequate
scheme of basic liberties is as adequate as possible. They would want
the criterion they agree on to reflect this preference by ranking basic
structure designs in terms of the least adequate scheme of basic lib-
erties each is expected to generate in the particular society and period.

Rawls himself interprets his first priority rule in this more per-
missive way when he discusses the justification for restricting the
freedom of an intolerant sect: “‘its freedom should be restricted only
when the tolerant sincerely and with reason believe that their own
security and that of the institutions of liberty are in danger” (T.¥ 193).
There is no suggestion here that the unequal restriction of the
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freedom of the intolerant must be to their own benefit. According
with the parties” preferred understanding, the centerpiece of Rawls’s
public criterion is then: In reasonably favorable conditions, the basic
structure should be designed so that the least adequate scheme of basic
liberties is as adequate as possible. This understanding also has the
advantage of being perfectly general across all reasonably favorable
conditions, justifying, for any prevailing circumstances, either no or
unequal or equal reductions in basic liberties.

This more permissive understanding stands a better chance of jus-
tifying practices that are widely accepted, also by Rawls. Consider
conscription into the U.S. or Canadian military to fight overseas in the
Second World War, or a mandatory quarantine deemed necessary to
contain a virulent epidemic. Such drastic restrictions of basic liberties
are usually not to the benefit of the basic liberties of those selected. The
prospects for being able to justify such selective restrictions improve
when a deficit in basic liberties suffered by one group can also be
justified by a greater deficit thereby avoided for another (measuring
deficits, in both cases, relative to a fully adequate scheme). Here it
would be important to clarify how the comparison is to be made. Is the
size of the two groups relevant? And how does one identify the rel-
evant comparison group and its loss? Is one to focus on the group of
those not targeted for quarantine and on the increase in the risk of
infection they would suffer (ex ante) in the absence of the quarantine?
Or is one to focus on the smaller group of those who would actually (ex
post) be infected as a consequence of there being no quarantine?

Rawls gives this example of an equal restriction of the extent of a
basic liberty that could improve the whole scheme of basic liberties for
all (T'¥ §38): Armed unrest is feared because of sharp tensions among
religious communities. In order to safeguard citizens’ freedom from
bodily harm, the government wants to take weapons out of circula-
tion. It therefore passes a criminal statute forbidding the possession of
firearms, stipulating that sufficient evidence for conviction is that the
weapons be found in the defendant’s home or property, unless he or
she can prove that someone else put them there. This statute restricts a
basic liberty associated with the rule of law by exposing citizens to
criminal conviction for something they did not intend and could not
reasonably have known or prevented: Citizens cannot watch all of their
property all the time. This restriction is nonetheless justified if the loss
is outweighed by a gain in the security of other basic liberties—in this
case, by a gain in physical safety: “Citizens may affirm the law as the
lesser of two evils, resigning themselves to the fact that while they may
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be held guilty for things they have not done, the risks to their liberty
on any other course would be worse” (T.F 213).

Rawls’s reasoning ignores the possibility that the two dangers here
compared will not be of equal magnitude for all members of society.
Some would be exposed to an unusually large risk of injury if the
statute is not enacted and armed unrest breaks out; this might be true,
for instance, of members of a religious community who live in an area
dominated by members of another. Likewise, some would be exposed
to an unusually large risk of conviction under the criminal statute,
perhaps because they own substantial real estate where weapons can
easily be hidden without their knowledge. Rawls suggests that he
considers all citizens’ basic liberties to be aftected equally by the de-
cision, which can therefore be assessed from the standpoint of “‘the
representative citizen.” This might be a normative choice: The dif-
ferences in question do not count as affecting the security of citizens’
basic liberties (perhaps because citizens control where they live and
how much real estate they own). It could be an empirical claim: The
differences in question are slight or unpredictable. Or it could be a
pragmatic choice: The attempt to take such differences into account
would excessively complicate decisions and make them too vulnerable
to self-deception and abuse by interested parties.

There are two further objections to Rawls’s reasoning that justifies
the government’s reducing basic liberties whenever it takes this to be
necessary to forestall an even larger reduction from another source.
For one thing, such an authorization of government involves risks
of its own. Abuse of authority, deception, and self-deception are not
unknown among politicians, who are likely to restrict basic liberties
too much and too often if empowered to do so. A party in power,
appealing to Rawls, might well justify legislation reducing citizens’
basic liberties with the false claim that such legislation best safeguards
citizen’s basic liberties overall. Such claims are made in defense of
much antiterror legislation passed and proposed these days in all too
many countries. Given such dangers, the parties in the original posi-
tion, departing from Rawls’s reasoning, would conduct the weighing
in a different way: The government’s authority to reduce basic liberties
for the sake of better protecting such liberties should be formulated in
such a way that the dangers forestalled by the government having this
authority outweigh, by as large a margin as possible, the dangers this
authority poses to citizens’ basic liberties.

The deepest objection to Rawls’s reasoning challenges the whole
idea that an official reduction in basic liberties is morally justified when
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it “might be accepted by the representative citizen as a lesser loss of
liberty” (T'¥ 213). The objection holds that these two kinds of losses
are not on a par. Even if suspensions of habeas corpus, preventive
detentions, torturous interrogations, sedition laws, or draconian pun-
ishments for communicating government secrets really do serve the
representative citizen’s basic liberties overall, they may still diminish
the justice of the society imposing them. This objection challenges
once more the purely recipient-oriented approach of Rawls’s theory
by maintaining that the justice of a society depends not merely on what
effects the laws have on citizens as recipients but also on how citizens
treat one another through the laws they enact (section 3.1).

When considering ourselves solely as recipients, it makes sense to
authorize our government to institute brutal antiterror measures when
our small risk of being brutalized by the security services is out-
weighed by a larger reduction in our risk of being brutalized by
terrorists. But this argument for the authorization fails to take into
account that we are much more implicated in brutalities we authorize
state officials to commit than in ones that result from our failure to
authorize such aggressive measures. As it is generally wrong to kill two
innocent persons for the sake of saving three, so it seems unjust to
structure a society so that it harms or kills some innocents for the sake
of saving a somewhat larger number from a similar fate.

This objection is compatible with allowing social institutions to do
harm, even harm to innocents, as unavoidably results from any real-
istically conceivable system of criminal law enforcement. The objec-
tion need claim merely that, in deliberations about institutional design,
harms we authorize through social institutions should be weighted
more heavily than otherwise equivalent harms our social institutions
merely fail to prevent. A reduction in basic liberties imposed by the
state serves justice only if it forestalls a considerably larger reduction in
basic liberties from other sources.

5.5 Impermissible Reductions
of Basic Liberties

Basic liberties may be reduced only for the sake of basic liberties, not
for the sake of any other social primary goods. This lexical priority of
the basic rights and liberties must seem strange at first. Their impor-
tance may indeed be indisputable, particularly from the perspective of
the three fundamental interests. But their importance does not entail
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their absolute priority: that it is always unjust, in any and all reasonably
favorable conditions, to reduce basic liberties for the sake of socio-
economic goods. After all, these socioeconomic goods are by no
means unimportant.

The listed basic liberties guarantee neither food nor clothing nor
shelter. Members of society are supposed to satisfy such basic socio-
economic needs out of their income, whose distribution is governed
by the second principle. And so the question arises whether having
the basic liberties is really infinitely more important than the satis-
faction of these basic socioeconomic needs.

One reason for the parties to agree on Rawls’s public criterion of
justice is supposedly that it is ““the maximin solution to the problem of
social justice” (TF 132): By choosing it, the parties ensure the best
achievable very-worst-case scenario for their clients. Is the criterion
Rawls advances, with the lexical priority of basic liberties, really a
plausible candidate for maximin solution? Is it rational for the parties
to assign more significance to minute reductions of basic liberties than
to great losses in socioeconomic goods? Is a basic structure in which
some starve, though they have a fully adequate scheme of basic lib-
erties, really more just than one in which all are economically well-
oft, though some lack the full complement of basic rights—for in-
stance, are not allowed to own a newspaper?

Rawls makes some headway against this obvious objection by
limiting the task of his public criterion of justice so that it applies only
in ideal theory and only to societies in reasonably favorable condi-
tions (section 4.4). Still, these limitations do not fully cope with the
objection. When it is in reasonably favorable conditions, a society is
affluent enough to satisfy the first principle, that is, afluent enough not
only to give (cheap) formal legal recognition to basic rights but also to
ensure their security for all citizens, which requires parliaments, ad-
ministrators, judges, police, and so forth. But reasonably favorable con-
ditions as defined do not ensure that the society is affluent enough to
satisfy the first principle and to ensure that all citizens’ basic socio-
economic needs are met. So there remains the danger that the lexical
priority leads to implausible design choices that involve serious sacri-
fices of citizens’ basic needs for the sake of marginal enhancements of
their basic liberties.

In response, one could plausibly conjecture that Rawls would have
wanted to understand “‘reasonably favorable conditions” more am-
bitiously as conditions in which both a fully adequate scheme of basic
liberties and the fulfillment of basic socioeconomic needs can be
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assured to all society members. But even this conjecture does not
quite overcome the objection.

Despite reasonably favorable conditions (ambitiously understood),
the basic needs of some society members may be unmet in fact. This
may be due to obstacles of three kinds (analogous to those discussed in
section §.4): First, people holding high legislative, judicial, or exec-
utive offices are blocking, perhaps with the support of citizen groups,
needed reforms of the basic structure. Second, groups of citizens fail fully
to comply with existing social institutions. Third, temporary external
phenomena (e.g., wars, droughts, or other natural catastrophes) in-
terfere with the production or distribution of basic necessities. Such
obstacles raise the question: Is it justifiable to adjust the basic structure
in a way that reduces the basic liberties of some or all in order to
overcome such obstacles when circumstances make it impossible, with
any design of the basic structure, to satisfy the first principle and to
ensure that all citizens’ basic needs are met? Rawls’s answer, it seems,
is an unequivocal no. Even a great gain for basic needs fulfillment does
not justify any adjustment of the basic structure that would ever so
slightly reduce the basic liberties of some or all—by outlawing a
political party, perhaps, or by reducing public security expenditures
(police) or by subverting the fair value of some group’s political lib-
erties. Would the parties agree on so rigid a public criterion of justice?
Many of Rawls’s readers, in any case, have found it implausible.

Atfter much criticism of this sort, Rawls has suggested a remarkable
addition (the second of the two exceptions announced in section §.T)
to his proposed public criterion of justice: “‘the first principle covering
the equal basic rights and liberties may easily be preceded by a lexically
prior principle requiring that citizens’ basic socioeconomic needs be
met, at least insofar as their being met is necessary for citizens to
understand and to be able fruitfully to exercise those rights and lib-
erties” (PL 7). Rawls adds that the level of well-being and education
required depends on the level of development of the society in
question. Someone’s basic socioeconomic needs are met if she has the
requisite means (including education) to take part in the social and
political life of the society as a citizen (PL 166). This new top principle
finally clarifies that Rawls does not in the end want to follow the U.S.
constitutional tradition by prioritizing basic liberties over the fulfill-
ment of basic socioeconomic needs. Indeed, he even advocates the
opposite priority relation.

Given the rationale Rawls offers—that all must be enabled to take
part in the social and political life of their society as citizens—it would
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seem reasonable to place basic liberties and basic socioeconomic needs
on a par. This can be done by expanding the first principle so that it
covers all means minimally necessary to take part as a citizen in the
social and political life of one’s society: the basic liberties, basic ed-
ucation, and some basic level of income. Rawls suggests this idea in
two passages where he characterizes political questions that touch on
either basic liberties or basic needs as concerned with constitutional
essentials (PL 166, 228—30) and includes, by implication, basic needs
fulfillment among the
(PL 227).

Treating basic liberties and basic needs on a par would have the
further advantage of balancing Rawls’s increased divergence from the

equal basic rights and liberties of citizenship”

U.S. constitutional tradition with increased conformity to the human
rights documents of the United Nations. In any case, whether Rawls’s
public criterion places basic needs lexically above basic liberties or on
a par, this criterion now allows reductions of basic liberties to be
justified as necessary for avoiding deficits in basic necessities.
Rawls’s criterion still categorically prohibits reductions of basic
liberties for the sake of satistying needs and interests beyond the basic
needs level. Rawls believes that, with this prohibition, his criterion is
more suitable for clear and transparent public application than com-
peting candidate criteria that allow trade-offs across all goods. The
parties in the original position are seeking the criterion that would
reliably guide citizens to design the basic structure so that the worst
lives, in terms of fundamental interest fulfillment, are no worse than is
unavoidable. They assume that the criterion they agree on will be
used by real human beings—neither geniuses nor angels—in an actual
society. A criterion requiring all primary goods to be weighed against
one another is more vulnerable to abuse and reasonable disagreement.
Rawls can admit that the lexical priority involves the risk of
implausible rigidity: of a small inadequacy in some group’s scheme of
basic liberties being avoided at the expense of much greater poverty,
for example. In response, he can say that this risk is reduced by his
having incorporated only genuinely essential rights and liberties into
the first principle. He can add that rejection of the lexical priority
involves more serious dangers to the fulfillment of citizens’ funda-
mental interests: A public criterion that instructs citizens to weigh all
primary goods against one another would often be misapplied and also
tend to generate much more disagreement about how the basic
structure should be designed, maintained, and adjusted. Insofar as
citizens cannot appreciate public applications of their shared criterion
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as correct or at least plausible, many may view such political judg-
ments as arbitrary or even self-interested. This view weakens their
moral allegiance to their social order and thereby diminishes its
stability.

Rawls can further point out that the risk of implausible rigidity is
easily overestimated. One can indeed describe scenarios where re-
ductions of some group’s basic political liberties or freedom of ex-
pression would make it possible to structure the economy in a more
poverty-avoiding way. But what matters is not whether politicians’
enhanced powers could, but whether they actually would, entail lower
poverty. The historical record suggests that politicians are far better at
invoking the interests of the poor than at serving them, and that the
poor often end up losers when politicians successfully claim greater
powers in their name. By placing clear and narrow limits on per-
missible reductions of basic liberties, Rawls’s criterion at least firmly
protects the political influence of the poor, who are generally the most
reliable guardians of their interests.

Rawls also stresses the cost of unequal restrictions of basic rights in
particular. It is desirable that members of society see themselves as
equal citizens. Such a shared sense of equal citizenship cannot plau-
sibly be sustained through socioeconomic equality, which is very
difficult to maintain and would entail substantial economic losses for
all. A shared sense of equal citizenship can be sustained, however, on
the basis of equal basic rights and liberties, including the fair value of
the equal basic political liberties. If all citizens see themselves and one
another as equals in this important respect, then social and economic
inequalities, moderated by the second principle, will not threaten the
stability of the social order.



Six

THE SECOND PRINCIPLE OF JUSTICE

W E have seen that Rawls distinguished two parts of the basic
structure: a society’s political and legal order and its social and
economic institutions. The latter are to be governed by Rawls’s second
principle of justice, which says, in its most recent formulation: “Social
and economic inequalities are to satisfy two conditions: first, they are
to be attached to positions and offices open to all under conditions of
fair equality of opportunity; and second, they are to be to the greatest
benefit of the least advantaged members of society” (PL 6, JFR
42—43). Known as the opportunity and difference principles, these two
conditions are lexically ordered (T'¥ 77, 264—67): The demands of the
difference principle on socioeconomic institutions are subject to the
demand of fair equality of opportunity. My discussion nonetheless
begins with the difference principle.

6.1 The Difference Principle
in First Approximation

The difference principle makes the following demand on a society’s
basic structure: Social and economic inequalities are to be to the greatest
benefit of the least advantaged members of society (PL 6, JFR 42—43). The
reference here is not to particular persons—for example, those who
are actually least advantaged in the existing institutional order. If this
were the idea, then every basic structure would violate the difference

106
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principle because institutional reforms benefiting the presently least
advantaged are always possible. The difference principle must be in-
terpreted in light of the anonymity condition: A basic structure that
creates socioeconomic inequalities must be to the greatest possible
benefit of the lowest socioeconomic position. The basic structure
must be such that no practicable alternative design of it would lead to
a superior least advantaged socioeconomic position. This interpreta-
tion fits precisely with the use of the maximin rule in the original
position: concerned with the worst case, the parties assess each design
of socioeconomic institutions from the standpoint of the worst socio-
economic position it would generate. As a first approximation, then,
one can say that the difference principle favors, for a given society and
time period, those designs of socioeconomic institutions that would
produce the best possible worst socioeconomic position.

Socioeconomic positions and inequalities are defined by the last
three social primary goods: powers and prerogatives associated with
professional positions, income and wealth, and the residual social bases
of self-respect. We can call these index goods, because an index of these
basic goods is to be used for comparing representative socioeconomic
positions (see TF §15 and CP 456, where index is used in the sense it
has in economics, for a way of aggregating heterogeneous data).
Rawls is prepared to expand the list of index goods should it turn out
that he has missed important components. Following a suggestion by
R. A. Musgrave, he has considered including leisure time defined as
the residual of time worked (CP 455). One may also want to take
account of the quality of work—recognizing time spent on dull or
dirty work as a greater burden, for example.

Although Rawls speaks of an index, he gives no indication how
the underlying goods are to be quantified and how such quantities are
to be aggregated into a single index number for each person. By-
passing this problem, he gives simplified examples in which income
serves as a proxy for index goods.

A popular objection to the difterence principle is that it gives too
much weight to the worst position. To illustrate the point for a simple
two-class society: The objection contends that it makes no sense to
prefer a design of socioeconomic institutions producing a <15,12>
distributional profile over another producing a <100,11> profile.
Rawls rejects this sort of counterexample as unrealistic. If a design of
socioeconomic institutions with a <100,11> profile is practicable,
then there will be some practicable modification of it that would raise
the least advantaged position to above 12 without thereby lowering
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the more advantaged position to 15 or below. One cannot simply
make up such numbers, but must be able to give a credible explana-
tion of how a society in realistic circumstances might actually be con-
fronted with an institutional design choice involving the profiles in
question.

Let us do this with a simple example. Imagine a group of people
cultivating an island, with division of labor. Leaving other index
goods aside, we use the wage rate (income per hour of work) as a
proxy for individual shares of index goods. In this way, we take
account of leisure time indirectly: A person who has twice as much
income as another because she chooses to work twice as many hours
counts as being equally well off, socioeconomically.

It may at first appear that the difference principle would favor a
design of socioeconomic institutions (D) in which all participants are
paid at the same hourly rate; after all, above-average wages for some
are possible only at the cost of below-average wages for others. This
argument holds, however, only if productivity is fixed or, at any rate,
cannot be raised through wage differentials. And this prerequisite will
rarely hold. Take, for instance, an alternative design D, in which 20
percent of the total product is used for bonuses given to the most
productive workers. Only the remaining 80 percent is distributed
among all workers in the form of a uniform hourly wage. The least
advantaged in D,,—those who win no bonus—then receive as an
hourly wage only 80 percent of the average production per hour, as
compared with the 100 percent everyone receives under D,. The
difference principle would nonetheless favor D, over D, if the bonus
incentive raised overall productivity by more than 25 percent. In that
case, 80 percent of the higher average hourly production under D,
would be more than 100 percent of the lower average hourly pro-
duction under D,,.

The preference of the difference principle for D,, over D, in this
case is hard to contest, as all hourly wage rates under D, are higher
than any under D,. The preference follows from the Pareto condition
alone, without any special concern for the lowest socioeconomic
position.

Judgments based on the difference principle become more con-
troversial, however, once we ask how far our island society should take
the bonus system. One could distribute 40 percent or even 60 percent
of the total product as bonuses for the most productive workers, not to
speak of the various possible ways of dividing up the bonus pool.
According to the difference principle, the answer depends on empirical
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facts—on how variations in the bonus system affect average hourly
productivity. The following table presents arbitrary, but nonetheless
plausible, assumptions about these facts. The first two columns give the
percentage of production to be set aside for bonuses (here the D,, label
signifies a design of socioeconomic institutions in which n percent of
the social product is used for bonuses). The third column gives the
representative minimum share: the percentage of average production
per work-hour earned by individuals who receive no bonus. Obvi-
ously, this percentage is 100 — n. The fourth column gives social
productivity in dollars per work-hour, and the fifth calculates the lowest
hourly wage by multiplying the figures in columns three and four.

Design Bonus Share Minimum Share Productivity Lowest Wage Rate

D, 0% 100% 10.00 $/h 10.00 $/h
D, 20% 80% 20.00 $/h 16.00 $/h
D,, 24% 76% 21.50 $/h 16.34 $/h
D, 25% 75% 21.80 $/h 16.35 $/h
D, 26% 74% 22.00 $/h 16.28 $/h
Do 30% 70% 22.70 $/h 15.89 $/h
D, 40% 60% 25.00 $/h 15.00 $/h
Dy, 50% 50% 27.00 $/h 13.50 $/h

Based on these empirical facts and estimates, the difference principle
would select the D, design of socioeconomic institutions on the
ground that it produces the highest achievable socioeconomic posi-
tion for the least advantaged (here symbolized by the highest achiev-
able minimum wage rate). In our example, the difference principle
favors a socioeconomic order that generates only modest inequality:
the wage rate of the least advantaged is fully 75 percent of the average
wage rate. But, on different empirical assumptions, the difference prin-
ciple could demand socioeconomic institutions that generate vastly
greater inequalities. In fact, there is no firm limit on the degree of
socioeconomic inequality the difference principle might favor. Any
arbitrarily large inequality is justifiable by the difference principle
when no institutional alternative would reduce this inequality without
also reducing the lowest index position in absolute terms. (Very large
inequalities may be inconsistent with the fair value of the basic po-
litical liberties or fair equality of opportunity.)

Rawls proceeds from the assumption that practicable designs of
socioeconomic institutions are related to one another in something
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Figure 6.1. Impact of Inequality on the Lowest Index Position

like the way represented in the table. Through gradual modification,
perhaps of tax rates, the design can be continuously adjusted and
ought then to be shaped so as to optimize the economic distribution,
that is, so as to raise the lowest absolute index position as high as
possible. Rawls expresses this idea in a diagram (Figure 6, T ¥ 66), which
I reproduce here (figure 6.1), slightly modified for greater generality.

6.2 The Difference Principle in Detail

Three further specifications are necessary for a more precise under-
standing of the difference principle. First, index positions are defined
in terms of the index goods available to individuals over their whole
lifetimes. The lowest index position is therefore determined by the
lowest lifetime access to index goods. So the lowest income position,
for instance, is occupied not by those with the lowest wage rate at a
given moment in time, but rather by those who face the lowest wage
rates over their whole lifetimes. Thus, a person able to earn only $10
per hour all his life is considered less advantaged than another who can
earn only $9 in her younger years but then has her income rise
throughout her life well beyond $10 per hour. In order to identify the
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least advantaged under each basic structure design and in order to
compare these positions across such designs, the difference principle
focuses then on persons over a complete lifetime rather than on time-
slices of such persons.

The focus on lifetime shares requires a method of intertemporal
aggregation within each life, which Rawls has not attempted to work
out. Such aggregation faces at least three difficulties which necessitate
significant complications of the initially appealing idea that a person’s
lifetime income score should be computed by averaging the wage
rates she faced in the various years of her life. One difficulty is that the
temporal composition of wage rates matters. It may be preferable, for
instance, to face real hourly wage rates that rise gradually from $9 to
$15 over one’s lifetime than to face hourly wage rates that fall grad-
ually from $15 to $9, even if the trajectories are exact mirror images of’
each other. And it may be preferable to face a smooth wage rate
trajectory than one that displays wild fluctuations, even if the latter is
higher on average.

Another difficulty is that people die at different ages. Averaging
over time, one may implausibly consider one to be more advantaged
than another merely because the former died sooner: Both have ex-
actly parallel careers with declining real hourly wage rates, but the one
dies early while the lifetime average of the other continues to be further
eroded.

The last difficulty arises from the fact that some people choose a
lower paying job even while they could easily earn more. Thus con-
sider Ann and Bob working as clerk and gardener with hourly wage
rates of $12 and $9, respectively. There is no good reason to consider
Bob less advantaged if he chooses to be a gardener while knowing that
he could also work as a clerk at the $12/hour rate. The difficulty arises
when people’s work options are affected by their earlier career
choices. Suppose, for example, that clerks receive seniority pay in-
creases while gardeners remain at a real wage of $9 per hour. In later
years, Bob may still have the option of switching to being a clerk, but
he would then be paid less than Ann, who was a clerk all along. In
such cases, one might judge Bob to be less advantaged over his life-
time because of his lower earning opportunities later in life. Or one
might judge them to be equally advantaged on the ground that Ann’s
superior lifetime wage-rate trajectory had been accessible to Bob at
the beginning of his professional life. The latter judgment may seem
plausible if Bob made his decision while complete information about
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its long-term consequences was easily available to him. In any actual
society, however, such information about future wage rates in various
careers, if available at all, is likely to be of dubious reliability.

Any method of intertemporal aggregation within lives thus embodies
difficult choices about how to aggregate wage-rate data and about
how to revise the profile of wage-rate trajectories a basic structure
would actually generate to take account of superior wage rates that
persons could have had if they had made different choices. The latter
question is especially important for the assessment of socioeconomic
institutions that are, as it were, unforgiving by allowing missed op-
portunities early in life to result in pitiful wage rates subsequently. To
what extent, if at all, should applications of the difference principle
revise such pitiful wage rates upward on the ground that better paying
career paths were available?

Proceeding to the second specification, the minimum index po-
sition does not signify the lifetime index position of a determinate
individual. For one thing, it is impossible to ascertain which person is
least advantaged under a given actual or possible design of socioeco-
nomic institutions: How could one possibly identify the person with
the worst lifetime index position in the United States today? More-
over, the worst socioeconomic position, if indeed one could identify
it for actual and possible designs of socioeconomic institutions, is bound
to be influenced by many contingencies and therefore unsuitable to
serve as the basis for judging entire such designs. Rawls therefore
understands the difference principle so that the lowest index position
generated by a given design of socioeconomic institutions is that of a
representative group. 1 assume he would then define the lowest socio-
economic position generated by a basic structure as the arithmetic (or
better: geometric) mean within this group of the least advantaged, but
Rawls gives no more detail on this point.

Rawls also does not commit himself to a uniform way of identi-
fying the representative group of the least advantaged. The suggestions
he makes—half the median income, unskilled worker or below (T.¥
84)—entail that the size of this group may vary across candidate insti-
tutional designs and may even be zero in some cases. But such vari-
ations are implausible. To see this, consider two alternative designs,
D, and Dy, generating lowest representative index positions of 21 and
20, respectively. The preference of the difference principle for Dy is
implausible, if “21”" represents the mean for the bottom 3 percent of
the population under D,, while “20” represents the mean for the
bottom I percent of the population under D. Applied in this way, the
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difference principle can even violate the Pareto condition (as the
socioeconomic position of the bottom third of the least advantaged
under D, may easily fall below 20), which is clearly contrary to
Rawls’s intent (T'¥ §12). To avoid this problem, it seems best to define
the least advantaged group in terms of a fixed percentage of the
population—for example, in terms of the lowest 2 percent of lifetime
index positions.

Proceeding to the third specification. That the difference principle
selects the design of socioeconomic institutions that would generate
the highest possible lowest index position holds only as a first ap-
proximation. It may be possible for a society to raise its lowest index
position through institutional prohibitions of research, nature con-
servation, various luxury products and leisure activities, or state support
for the arts. Would the difference principle demand such prohibitions?
Not necessarily. The difference principle demands only that social and
economic inequalities be to the benefit of the least advantaged mem-
bers of society. Thus it constrains only those aspects of institutional
design that produce index inequalities—or better: those that aftect the
distributional profile of relative index positions. (On this point, Rawls’s
formulation of the difference principle may be misleading. D, gen-
erates no socioeconomic inequalities at all and thus seems to satisfy the
difference principle trivially. But Rawls interprets the difterence prin-
ciple so that it not merely permits but actually demands inequali-
ties that are to the benefit of the lowest socioeconomic position; e.g.,
JFR 59-63.)

By organizing itself to devote resources to research, natural parks,
or museums or to protect the environment or to incentivize capital
formation, a society reduces the lowest index position below what it
would otherwise be. But if this design decision reduces other index
positions proportionately, then it does not entail social or economic
inequalities and is therefore not covered and prohibited by the differ-
ence principle.

Capital formation is constrained, however, by another principle,
that of just savings. The parties in the original position are to institute a
savings plan that determines an appropriate minimum rate of savings
for each level of prosperity. In doing so, they take account of the
interests of all generations—while they know that those they represent
belong to the same generation, they do not know which generation
this is (PL 273—74). Rawls does not say what savings plan they would
agree to, except to suggest that, once a modest level of social
prosperity sufficient for assuring the basic rights and liberties has been
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attained, no further economic growth is demanded by his public
criterion of justice (CP 275—78, JFR 159—60).

In comparing alternative designs of socioeconomic institutions,
one must hold constant any aspects not addressed by the difference
principle. The relevant question in comparing various tax systems, for
instance, is which of them would produce the best minimum index
position if rate of savings, environmental protection, and other such
factors are held constant.

Institutional design decisions that affect all index positions equally
are unconstrained by the difference principle. This may well be plau-
sible for societies that are affluent and where, with the difference prin-
ciple satisfied, inequality is low. Such societies produce a comfortable
minimum index position whose occupants will not be more severely
affected than others by decisions that reduce or increase all positions
by a uniform percentage. But things may be different in societies that
are poor and where, with the difference principle satisfied, inequality
is very high. Here, a s percent wage-rate reduction may be easily
bearable for the more affluent and yet a real hardship for the poorest
(seriously affecting their nutrition, for example). This reflection sug-
gests that—contrary to the difference principle, which here seems too
permissive—decisions about economic growth and environmental
protection can pose a problem of socioeconomic justice even if they
affect all index positions proportionately. We will revisit this impor-
tant point later.

There is another way in which such decisions could affect different
strata of society differentially. It might easily be the case, for instance,
that tax-funded support for the arts is of less real benefit to the less
advantaged—who may not be able to afford even highly subsidized
opera tickets, for example. In such a case, it would seem to be in the
spirit of the difference principle to disallow state support for the arts
on the ground that it lowers the index position of the least advantaged
not only in absolute but also in relative terms.

Here we run up against a more general problem. The alternative
practicable designs of socioeconomic institutions need not lie on a con-
tinuum of the kind suggested by the previous diagram. There may be
discontinuities, for instance, across different economic systems or across
distinct methods of taxation. As discussed in section 6.6, Rawls be-
lieves that his public criterion of justice might be satisfied by either a
property-owning democracy or liberal socialism, and he suggests en-
tirely replacing income taxes by consumption taxes. In our simple
example of an island society, we compared only socialist institutional
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Figure 6.2. Impact of Different Ways of Instituting Inequality on the Lowest
Index Position

designs, in which the total social product is distributed to the pro-
ducers rather than also to owners of land, buildings, and machinery.
Were we to take capitalist institutional designs into account as well,
we might arrive at a more complicated diagram, one with several bell
curves, such as in Figure 6.2.

Rawls suggests that the difference principle here mandates the
optimal capitalist design of socioeconomic institutions as offering the
highest attainable minimum index position (JFR 69—70). This ques-
tion is further discussed in section 7.4.

6.3 Advocating the Difference Principle
in the Original Position

Would the parties in the original position really agree on the differ-
ence principle as a public standard for evaluating alternative designs
of socioeconomic institutions? One serious impediment to such an
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agreement has already been discussed (section 4.3): Insofar as they
employ the maximin rule, the parties want the public criterion they
adopt to lead to the implementation of basic structure designs under
which the lowest level of fundamental interest fulfillment is as high as
possible. But the degree to which citizens’ fundamental interests (es-
pecially the third) are fulfilled depends not merely on their access to
social goods but also on their natural endowments. The lowest pros-
pects for fundamental interest fulfillment are had by citizens who are
among the (naturally) less gifted and among the (socially) least advan-
taged. The parties may hope to avoid such low prospects by agreeing
on a public criterion that requires citizens with poor natural endow-
ments to be compensated through suitable social advantages. As we
have seen, it may be possible to overcome this impediment with prag-
matic arguments, adducing the substantial costs associated with mak-
ing the public criterion, and presumably the basic structure designs it
justifies, sensitive to citizens’ measured natural endowments.

If the parties follow Rawls in attending to the distribution of social
goods alone, they focus especially on the lowest socioeconomic po-
sition. But they may hesitate to agree to a principle that assesses the
lowest index position exclusively in absolute terms. To be sure, it is
important how much the poorest can buy. But is it not also important
how much less they can buy than other citizens?

Rawls defends his exclusive concern for the absolute value of the
lowest index position with the claim that envy is irrational. It is irra-
tional for the poor to want a lesser share merely for the sake of reducing
the distance between themselves and the more afuent (T'¥ 123—25,
§880—81). But envy is hardly the only reason for being concerned with
one’s relative index position. One might reasonably be concerned for
one’s access to various positional goods—for whether one can afford to
have ahouse by the sea, to be treated by the better doctors, or to buy one’s
children the toys other children have—when access to such goods
depends more on one’s relative than on one’s absolute financial position.

Rawls could accommodate this point through his third index
good, counting a person’s relative income and wealth (measured per-
haps as a percentage of the average) as one social basis of self-respect.
He could then say that what the difference principle demands, the
highest feasible lowest index position, is not simply equivalent to the
highest feasible minimum income rate. The difference principle could
permit lower income rates when for the least advantaged position
the financial loss is outweighed by a gain in the residual bases of self-
respect. Working out this response would require a more precise
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specification of the residual social bases of self-respect, showing how
these can be quantified and then be integrated into the index.

These two complications notwithstanding, the difterence principle
fits well with the maximin rule the parties are said to employ in the
original position (T.¥ §26). This good fit helps convince the parties to
make the difference principle part of their agreement. But it is of lit-
tle help to Rawls’s effort to convince his compatriots if they find im-
plausible both his maximin contractualism and his difference principle.
Coming to understand that this is in fact the case (JFR 132—33), Rawls
de-emphasized the connection in his later writings and sought to sup-
port these two pieces of his theory on independent grounds as much as
possible: He continued to highlight the close connection between the
maximin rule and the popular first principle of justice, whose adoption
protects citizens against a variety of intolerably bad outcomes (JFR
104—5). And he increasingly emphasized that the parties have strong
reasons to adopt the difference principle even when they consider
standpoints other than that of the worst off—to the point of flatly de-
nying that the reasoning for the difference principle relies on the maxi-
min rule in any way (JFR 95).

Rawls facilitates this expositional shift by tightly confining his
advocacy in the original position to defeating only two competing
candidates. In the first pairwise comparison he considers, Rawls seeks
to show that the parties would prefer his two principles of justice over
the principle of average utility (which requires social institutions to be
designed so as to maximize average happiness). In this argument, the
maximin rule plays an important part: Average utilitarianism can lead
to wholly intolerable worst-case scenarios. The parties can protect
their clients against such outcomes by agreeing on Rawls’s proposed
public criterion, which uncompromisingly requires the basic structure
to be designed so that it protects certain basic liberties and access to
basic necessities for all citizens. The parties are confirmed in their
rejection of the principle of average utility by its being much less
capable of clear and transparent public application than Rawls’s two
principles and therefore less suitable as a public criterion.

In the second pairwise comparison, Rawls secks to show that the
parties would prefer his public criterion over restricted utilitarian (RU)
criteria. Such criteria accept some or all of the priority requirements of
the public criterion Rawls proposes: that basic needs must be met, the
first principle, and (formal and fair) equality of opportunity. But RU
criteria include the principle of average utility, instead of the difference
principle, in a subordinate role (FFR §§34—39; cf. T.¥ §49). The point
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of the second pairwise comparison is then to support particularly the
difference principle by displaying the reasons the parties have for
incorporating it into their agreement.

Because RU criteria incorporate Rawls’s priority requirements,
they do not involve intolerable worst-case scenarios. At least it is not
obvious that they do. It is then disputable that it would be rational for
the parties to rely on the maximin rule in making the second pairwise
comparison. Rawls therefore presents his case to the parties by arguing
that, if a society is organized by his proposed public criterion, both its
more and its less advantaged members are better oft than their coun-
terpart groups would be if this society were organized by RU. This
form of argument allows Rawls to show that the difference principle
has important supports that are independent of the maximin rule.

A first important consideration is that, as part of a public criterion
of justice, the difference principle beats the principle of average utility
in regard to clear and transparent public applicability. Happiness, how-
ever understood, is difficult to measure and even harder to estimate, as
must be done in the comparison of alternative basic structure designs.
The difference principle, by contrast, works with a primary goods in-
dex that, once defined, permits precise measurements and more solid
estimates. Moreover, the difference principle is informationally less de-
manding: To compare alternative basic structure designs, one need
aggregate well-being information only about the least advantaged, not
about all citizens. The identification of the least advantaged does re-
quire information about the other citizens, to be sure. But here simple
ordinal data suffice. For the vast majority of the population, one does
not need to know how well off they are but only that they are better
off than the least advantaged.

Transparent public applicability reduces errors in application, of
course. More important, it also limits the frequency and importance
of disagreements which can lead to mutual distrust and can prevent
widespread moral allegiance to the social order (stability). Utilitarian
arguments for and against all sorts of institutional reforms are easy to
formulate and easy to deny. Those making or denying such arguments
would therefore easily arouse the suspicion that they are really (con-
sciously or unconsciously) motivated not by the general happiness but
their own. Such suspicions threaten the stability of an institutional order,
because citizens have less reason to show moral deference to democratic
decisions when they do not fully trust the motivations of the majority.

In the second consideration, stability concerns move center stage.
Moral allegiance must not be overly demanding psychologically. Those
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in the lowest socioeconomic positions will often find it very hard to
give willing support to socioeconomic institutions that produce such
low positions—even if they believe RU to be just and understand
how it justifies those institutions. Apathy and disloyalty are more likely
to arise among citizens the more disadvantaged they are. And because
the apathy and disloyalty of some run counter to the interests of all,
everyone has an interest in moderating disadvantage. The difference
principle goes furthest in this direction by demanding the highest fea-
sible lowest index position. An average criterion, by contrast, might
justify positions that are far lower than necessary.

Moreover, the more disadvantaged citizens of a society governed
by RU may not even be convinced that RU is just. They would be
told: ““You are indeed more disadvantaged than anyone need be, but
your loss is outweighed by others enjoying greater happiness than
would otherwise be possible.”” But the disadvantaged may not find the
greater happiness of others a compelling reason. They may well feel
that, given how badly off they are, their happiness should be weighted
more heavily than that of others who are so much better off.

This difficulty is avoided when, pursuant to the difference principle,
socioeconomic institutions are designed to optimize the lowest so-
cioeconomic position. Those least advantaged under the existing basic
structure design can then more easily accept their position on the
ground that under any practicable alternative design there would be
people as disadvantaged as, or even more disadvantaged than, they are.
This ground is much more compelling: The basic structure of society
must be designed in one way or another, and, if it had a different de-
sign, then the least advantaged under that design would have at least
equally strong grounds for complaint. Rawls says that the difference
principle does, whereas the principle of average utility does not, specify
an attractive notion of reciprocity between the worse off and the better
off: The worse off accept the greater advantages of the better off, and
the better off accept that such inequality is allowable only insofar as it
raises the position of the worse off in absolute terms.

A third consideration makes a related point. It seems somewhat
mysterious at first why Rawls should speak of a social contract when the
parties all deliberate identically on the basis of identical information.
Why should there even be more than one representative in the original
position? Rawls describes his original position with many represen-
tatives because he wants it to result not merely in the selection of, but
in an agreement on, a public criterion of justice. Agreement involves
the extra element of commitment. The parties can agree to a public
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criterion only if they can be confident that their clients can live up to
this agreement by supporting the resulting social order. The parties
cannot have this confidence in RU, which may lead to socioeco-
nomic positions that are very low in absolute and relative terms and
generate excessive strains of commitment on those who occupy these
positions. These citizens would be prone to disaffection and non-
compliance to the detriment of all.

Proponents of RU could strike back at the difference principle
with analogues of the last two considerations. They could argue that
the difference principle compromises stability and is liable to engender
excessive strains of commitment, because it constrains too tightly the
socioeconomic prospects of the more gifted and affluent citizens
(cf. FFR 127). The difference principle demands that, insofar as it
influences relative index positions, the basic structure should be ar-
ranged so as to optimize the lowest index position. But such an in-
stitutional design cannot be maintained without the willing support of
the more advantaged citizens. Can they realistically be expected to
exercise their political influence on the design of socioeconomic in-
stitutions (e.g., the tax system) exclusively for the sake of optimizing
the lowest index position? Doesn’t this demand of complete disregard
for the interests of those in their own socioeconomic position put
their loyalty under excessive strain, thereby threatening the stability of
a Rawlsian social order? The next chapter explores whether Rawls has
satisfactory answers to these questions.

6.4 The Opportunity Principle

Let us now consider the opportunity principle (as I call it) and its
lexical priority over the difference principle. Imagine a basic structure
design that makes it difficult for highly talented and motivated persons
born into poor households to receive a good education and to attain
leadership positions. The difference principle, considered by itself,
might permit or even demand such a design when it can be expected
to raise overall productivity and hence the lowest index position. Of
course, in one way such a design lowers productivity by giving lead-
ership positions to less talented people from more affluent households,
wasting some great talents among those effectively excluded. But this
loss may be small when the more affluent families produce enough
talented offspring to avoid the need of placing untalented people into
important positions. (Such placement of untalented people is still
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bound to occur occasionally, of course, from other causes.) And such
a small loss may be outweighed by the economic gains from fam-
ily privilege: The lowest index position is raised when the cost of
the higher education system is borne privately by the more affluent
rather than by society at large and when citizens are incentivized to
work harder by the fact that their children’s opportunities crucially
depend on their own socioeconomic position. The difference prin-
ciple alone might well then support such a discriminatory design of
socioeconomic institutions. Such discriminatory designs are disqual-
ified as unjust by subordinating, within the second principle of jus-
tice, the difference principle to the constraints of the opportunity
principle.

Alternative designs of socioeconomic institutions differ with regard
to the distributional profile they generate and also with regard to how
they regulate access to higher index positions. The difference principle
assesses the distributional profile of index goods a given design of
socioeconomic institutions is estimated to produce. The opportunity
principle assesses the mechanisms that regulate access to the higher
index positions. Because variations in these mechanisms aftect the
distributional profile, the constraints of the opportunity principle can
have a negative impact on the distributional profile and on the lowest
index position in particular.

The opportunity principle mandates that the basic structure be
designed so that any social and economic inequalities they generate
are attached to positions and offices open to all under conditions of fair
equality of opportunity. The first constraint of formal equality of opportu-
nity or careers open to talents requires that “‘all have at least the same legal
rights of access to all advantaged social positions” (T'F 62). Rawls
means not only that the law must not discriminate but also that it must
forbid discriminatory rules imposed by other agents, such as a com-
pany policy of hiring only men. No one must be barred from com-
peting for an educational or employment opportunity. Moreover,
formal equality of opportunity is also meant to rule out discrimination
in regard to the competition for positions. All citizens must not merely
be entitled to apply for positions but must be entitled to compete for
them on equal terms. Thus, formal equality of opportunity is violated
when firms reserve a certain percentage of management positions for
women or when blacks are given an advantage in gaining admission to
universities. Rawls believes, however, that such affirmative action can
nonetheless be justified temporarily as the best way of dealing with the
effects of past unjust discrimination.
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Formal equality of opportunity does not mandate that positions be
filled by lot. The qualifications of candidates should, of course, be taken
into account. Formal equality of opportunity also does not rule out
high access fees (tuition) for higher education, which skew the com-
petition against the poor. Finally, I believe Rawls understands formal
equality of opportunity as not prohibiting “age discrimination.” Rules
barring those older than thirty-five from admission to medical school,
excluding those under forty from the presidency, or requiring peo-
ple to retire at age seventy—such rules do not entail unequal life
chances. The inequalities such rules create can be expected to ad-
vantage and disadvantage all citizens equally over the full course of
their lives. (Here we must, once more, consider those who die early,
for whom advantages and disadvantages may not balance out over a
lifetime.)

Formal equality of opportunity applies to firms, cooperatives, trade
unions, guilds, associations, universities, and the whole public sector,
constraining all personnel decisions and thus the selection of colleagues,
suppliers, customers, members, students, and so on. It surely does not
apply to religious associations—it can be legal to discriminate against
Buddhists, homosexuals, and women in filling a position of Catholic
bishop. Private clubs and societies—at least those in which business
connections are forged only rarely—are presumably also exempt. Rawls
has not addressed these questions in detail.

Even when the rules of the competition do not formally disad-
vantage anyone, members of some groups or social classes may not
learn about certain attractive educational or employment opportuni-
ties, as such information is available only to insiders who pass it along
to friends and relatives. This, too, is a violation of the career open to
talent idea, and we should understand formal equality of opportunity
as including the requirement that information about openings in
education and employment must be widely available.

Even if all are eligible to apply for, and can easily find out about, all
educational and employment opportunities, the competition itself can
be unfair. For example, children of poor parents may be kept away
from universities, and from the leadership positions these make ac-
cessible, by high tuition, and women by cultural barriers and prejudice
in selection. Such social impediments are addressed by the constraint
Rawls calls fair equality of opportunity: “those who are at the same level
of talent and ability, and have the same willingness to use them, should
have the same prospects of success regardless of their initial place in
the social system. . .. Chances to acquire cultural knowledge and skills



THE SECOND PRINCIPLE OF JUSTICE 123

should not depend upon one’s class position, and so the school system,
whether public or private, should be designed to even out class bar-
riers” (T'¥ 63; cf. FFR 44).

Children born into higher socioeconomic classes tend to receive
more attention and stimulation in their home, and this may give them,
from their very early years onward, an edge in abilities and motivation
over their similarly endowed peers born into poorer families. The first
quoted sentence suggests that Rawls wants to allow this edge to in-
fluence professional success: It is only among those with the same level
of ability and the same willingness to apply themselves that (statisti-
cally) equal prospects of success are demanded. But the second quoted
sentence suggests the opposite: that the socioeconomic class into which
people are born should not affect professional success at all (not even
through differential impact on motivation and abilities). It is unclear
which of these is Rawls’s considered view. The latter reading fits
better with his presenting the opportunity principle as “eliminating
the influence of social contingencies” (T'¥ 64). But it does lead to an
informationally very demanding prescription: To check whether a
society satisfies fair equality of opportunity, one must estimate to what
extent citizens’ abilities and their willingness to use them are them-
selves influenced by their initial socioeconomic class.

Rawls distinguishes four kinds of factors that explain inequalities in
citizens’ chances to occupy leadership positions: natural factors (tal-
ents), social factors (family and social class during one’s formative
years), personal qualities (motivation, ambition, initiative), and luck
(later added by Rawls—CP 259). Fair equality of opportunity de-
mands that the basic structure be designed so that social factors do not
influence access to careers. Whether and how strongly factors of the
other kinds should be allowed to influence professional success is to
be settled by the difference principle. Socioeconomic institutions may
be designed so that they give superior life prospects to those who are
more talented, diligent, or lucky if and insofar as allowing such
inequalities tends to raise the lowest index position.

We have already seen that it is difficult to separate social factors and
personal qualities in a clear and plausible way, because the former have
a formative influence on the latter. The interrelations between social
and natural factors also call for clarification. Skin color and gender
seem, at first glance, to be solely natural factors. But when blacks or
women are disadvantaged, this is due not to their skin color or gender
alone, which as such do not affect their professional prospects. De-
cisive here is the social factor of racist or sexist disrespect, which
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makes admissions and employment decisions sensitive to those natural
factors. Fair equality of opportunity demands that the basic structure
be designed to prevent these social factors from having causal impact.
It forbids not merely the class-correlated inequalities Rawls mentions
but also race- and gender-correlated inequalities in opportunity.

Rawls’s explication of fair equality of opportunity pays little at-
tention to race and gender, despite their great historical and ongoing
importance. One reason, as with the fair value of the basic political
liberties, is that Rawls works within ideal theory, where race and
gender have no special salience (JFR 65). There are millions of pos-
sible personal characteristics that might, merely on account of preva-
lent negative attitudes, diminish professional prospects: all kinds of
physical characteristics, sexual preferences, marital status, religious and
political convictions and aftiliations, and so on. Moreover, the dif-
ference principle presumably suffices to rule out basic structure designs
that allow such discrimination, which is bound to reduce economic
efficiency and thereby the lowest index position. Rawls is then fo-
cusing on class-correlated inequalities of opportunity in particular,
because socioeconomic stratification would exist even in the fully just
society he envisions and because the difference principle, left un-
constrained, might well justify them. To be sure, class-correlated in-
equalities diminish economic efficiency insofar as people with less talent
and motivation from more privileged families win leadership positions
over people with more talent and motivation from less privileged
backgrounds. But this economic loss may be outweighed by a greater
gain: The incentive effects of given pay differentials depend on what
money can buy. The more things money can buy, the greater are these
incentive effects and the greater also the gain for overall productivity
and the lowest index position achievable through them. When citizens
know that money can buy not only ordinary goods and services but also
a great head start for their children, many will try harder to be pro-
ductive in order to earn more. In this way, an unconstrained difference
principle could justify financial barriers to higher education.

One might think that a justification is available also for social in-
stitutions that allow race or gender or religion to have a discriminatory
impact when prevailing attitudes are such that blacks or women or
Catholics make less effective leaders. But this justification is unlikely
to work in ideal theory. Rawls assesses each basic structure design by
estimating not how it would function with persons as they are now
(with attitudes shaped by the existing institutional design), but how it



THE SECOND PRINCIPLE OF JUSTICE 12§

would function with persons whose attitudes were shaped by the
design under examination. Now there are surely practicable institu-
tional designs that would generate no or minimal disrespect based on
personal characteristics (gender, ethnicity, religion, etc.) that, but for
such disrespect, would have no relevance to performance. Under such
designs, people with these characteristics would not make less effec-
tive leaders. The difference principle clearly favors such designs be-
cause they better coordinate the talents of all citizens, thus raising
overall productivity and thereby the lowest index position.

In some cases, attitudes toward personal characteristics may persist
regardless of institutional design. Consider height and good looks, for
instance, which are currently highly correlated with professional suc-
cess because citizens are more willing to be led by tall and handsome
people. This fact may be due in part to innate dispositions and aes-
thetic preferences, hence not wholly social. It is likely that the tall and
attractive make at least somewhat more effective leaders under any
practicable institutional design. If so, then the points I have made
about gender, race, religion, and the like do not work here. Then
height and good looks have special salience even in ideal theory, and
the difference principle may favor allowing the tall and attractive to
have better chances to occupy leadership positions. And we face then
a real question whether the opportunity principle should be under-
stood as prohibiting height- and looks-correlated inequalities in pro-
fessional prospects and hence as overruling the difference principle
here. If yes, then social institutions must be designed so that citizens’
(innately) greater readiness to be led by the tall and attractive does not
affect professional prospects. But this may entail that key positions are
occupied by less effective leaders, which in turn tends to reduce
overall productivity and the lowest index position.

I conjecture that Rawls would have understood fair equality of
opportunity as narrowly focused on socioeconomic class alone. This
conjecture contrasts with the one I ventured regarding the fair value
of the basic political liberties. The contrast would be explained by two
relevant differences: Rawls attached far greater importance to the
avoidance of gross inequalities in the political sphere, where citizens
are deliberating as equals about justice and the common good, than in
the socioeconomic sphere, where they are anyway distinguished by
many differences and inequalities. And it is far easier and less costly for
social institutions to achieve—for the short and less attractive, say—
roughly equal chances, as required by the fair value of the basic political
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liberties, than the same prospects of success, as demanded by fair equality
of opportunity.

6.5 Advocating the Opportunity Principle
in the Original Position

In Rawls’s proposed public criterion of justice, the opportunity prin-
ciple is lexically prior to the difference principle. By agreeing to it, the
parties would allow some socioeconomic inequalities that would be to
the benefit of the lowest index position to be prohibited. What reasons
can the parties be given to allow this, to constrain the difference
principle by this prior equality of opportunity demand?

The parties have good reasons to constrain the diftference principle
by the requirement of formal equality of opportunity. The social cost
of implementing this requirement is low, and surely much lower than
the social cost of qualified people being excluded when formal equality
of opportunity is violated or opportunities are not widely advertised.
In ideal theory, anyway, the difference principle supports this re-
quirement in nearly all imaginable circumstances because having more
qualified applicants and therefore a better matching of people to po-
sitions enhances economic efficiency and thereby raises all index po-
sitions. Rather than rely on the difference principle, however, the
parties have reason to adopt the requirement because they can thereby
achieve a clearer and better-defined criterion of justice while incur-
ring no real risk to the lowest index position. In particular, they
eliminate the danger of specious disagreements over whether, in given
circumstances, the difference principle implies this constraint or not.
By exempting the requirement from the complex weighing the dif-
ference principle demands, the parties improve the transparent public
applicability of the public criterion.

It is much harder to see why the contracting parties should agree to
constrain the difference principle by the demand of fair equality of
opportunity. Employing the maximin rule, why should they accept a
worse minimum index position for the sake of equalizing the statistical
career prospects of various social groups? The difficulty can be illus-
trated by a simple example.

Imagine a society whose basic structure satisfies the first principle
and formal equality of opportunity and is otherwise governed by the
difference principle. This society has two classes: the upper class (U)
and the lower class (L). Individuals are born into one of these classes
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and also belong to one of them in their adult life. There are, then, four
possibilities: UU, UL (born into the upper class but belonging to the
lower class as an adult), LU, and LL. Natural abilities, ambition, and
luck are roughly equally distributed among the children of both classes.
But in the lower class only very few children are educated at their
parents’ expense. Nonetheless, enough people are born into the upper
class, and educated at their parents’ expense, to keep competently
occupied all upper-class positions—including leadership positions,
which demand a lot of talent and hard work in addition to a good
education. Given this fact, it is then not economically worthwhile to
divert resources toward educating additional lower-class children.
Doing so, in the name of fair equality of opportunity, would not ap-
preciably raise the lowest index position (would not raise overall pro-
ductivity by channeling more-competent people into the higher
positions). But doing so would substantially lower the lowest index
position (LL): It would divert part of the social product toward edu-
cating lower-class children. And, by eliminating the ability to buy an
educational head start for one’s children, it would reduce the rewards of
affluence and hence the incentive effects of these rewards. Under such
circumstances, the class-specific inequality of opportunity would—
without the demand of fair equality of opportunity—be justified.

The institutional design described, D, might be represented in the
following table:

Lifetime Index Percentage
D, Position of Population
Uy, 180 9%
UL, 110 1%
LU, 170 1%
LL, 100 89%
Weighted 108

Average

Clearly, D, does not secure fair equality of opportunity. Those born
into the lower class have a much worse chance of belonging to the
upper class later in life than those born into the upper class do (1 in 9o
versus 9 in 10).

It would be possible to eliminate this inequality of opportunity by
providing the children of the lower class with education and training
similar to that available to children of the upper class. This reform
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would foster social mobility, enlarging the LU group (and the UL group
as well). But it would also incur substantial social costs, which would
worsen all index positions, including the lowest (LL). The reformed
design of socioeconomic institutions, D,, might then look like this:

Lifetime Index Percentage
D, Position of Population
uu, 162 1%
UL, 99 9%
LU, 153 9%
LL, 90 81%
Weighted 97.2

Average

D, does secure fair equality of opportunity. Those born into the lower
class, just like those born into the upper class, have the same 1-in-10
chance of belonging to the upper class later in life.

Insofar as the contracting parties employ the maximin rule, they
assume that they are representing someone who—however socio-
economic institutions are designed—will occupy the lowest index
position: LL. Rationally representing such a client, they would opt for a
public criterion that favors D, over D,. The reason is that D, reduces the
lowest lifetime index position by 10 percent for the sake of an oppor-
tunity equalization that is of no use to the least advantaged (who, even
with access to education, will not rise into the upper class). Is there
an incoherence, then, between Rawls’s incorporation of fair equality of
opportunity into his public criterion of justice and his endorsement of
the original position?

One might reply that while the index position of the LL group is
indeed lower in D,, this group is also smaller than its counterpart in
D,. But this fact does not help, for the index position of UL, is also
below that of LL,. Taking LL, and UL, together, we have a group in
D, that is both larger and less advantaged than LL,.

Another reply asserts that lifetime index positions should be esti-
mated ex ante rather than ex post: the lowest index position produced
by D, should then be understood as the expected lifetime index po-
sition of someone born into the lower class. But Rawls explicitly re-
jects this suggestion: “‘the least advantaged are, by definition, those
who are born into and who remain in that group [who have the
lowest index of primary goods| throughout their life”” (CP 364). And
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it cannot, in any case, solve the problem: in D, the lowest expected
index position is (170 X 1% 4 100 X 89%) <+ 90% = 100.78. In D,, the
lowest expected index position is (153 X 9% 4 90 X 81%) < 90% =
06.30. This shows that the proposed reform would lower even the
lowest expected lifetime index position.

Here is a better reply. Education and training, and the qualifica-
tions they bring, have a value in themselves, even if one does not get a
chance to use them professionally and to achieve a higher index
position by means of them. The impact of the proposed reform is,
then, more complex. One impact is negative: The index position of
LL is reduced. Another impact is positive: The members of LL are
better educated and qualified for more positions. Even if they attain
no such position, they still have better opportunities. To justify giving
the opportunity principle lexical priority over the difference principle,
it would help to be able to say that the positive impact always, or
almost always, outweighs the negative. In order to be able to say this,
Rawls must postulate an additional social primary good that the parties
have reason to deem much more important than the index goods.

In T¥, we do indeed find such a good—opportunities—on the
official list of social primary goods (T'¥ 54, 79). But does it really make
sense for the parties, in view of their clients’ three fundamental in-
terests, to adopt a public criterion that ranks this good so much higher
than the index goods? Why should opportunities be so important
when all they amount to is merely being qualified for (as opposed to
actually attaining) higher positions? In response, attaching great im-
portance to education and training can be defended on the ground
that “the value of education should not be assessed solely in terms of
economic efficiency and social welfare. Equally if not more important
is the role of education in enabling a person to enjoy the culture of his
society and to take part in its affairs, and in this way to provide for
each individual a secure sense of his own worth” (T'¥ 87). And Rawls

13

concludes on this basis that “resources in education are not to be
allotted solely or necessarily even mainly according to their return as
estimated in productive trained abilities, but also according to their
worth in enriching the personal and social life of citizens, including
here the less favored” (T'¥ 92).

The recognition of opportunities (understood as education and
training) as a social primary good leads, however, to other difficulties.
Thus it is unclear why such a good should be distributed equally
(across social classes) even when its unequal distribution would raise

access to education for the least educated members of society. Rawls
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actually concedes this point at two places, writing that, in order to
justify inequalities of opportunity, one must be able to “claim that the
attempt to eliminate these inequalities would so interfere with the
social system and the operations of the economy that in the long run
anyway the opportunities of the disadvantaged would be even more
limited” (T'¥ 265; cf. 266).

Moreover, if education and training are really so much more im-
portant (for fundamental interest fulfillment) than index goods,
shouldn’t the parties then prefer a public criterion of justice that
would require a large part of the social product to be devoted to this
good? Here one could reply that what matters is not citizens’ absolute
but their relative access to education (measured perhaps as a percentage
of the average). The key interest of prospective citizens is to avoid
having a substantially worse education than most others. This reply
requires, of course, that we give up Rawls’s idea that “an inequality of
opportunity must enhance the opportunities of those with the lesser
opportunity” (T'F 266)—for it is logically impossible to increase the
smallest relative share of opportunities by allowing departures from an
equal distribution of this good.

And there is a further problem with this reply. Parties greatly
concerned for their clients’ relative access to education would favor a
public criterion that requires this good to be distributed equally—not
merely statistically across social classes, but strictly equally across all
citizens. But this demand is at variance with Rawls’s proposed cri-
terion, which allows educational inequalities to arise from natural
factors, personal qualities, or luck, if and insofar as these inequalities
satisfy the difference principle (cf. TF 86—87).

Probably aware of these difficulties, Rawls jettisons in later work
“opportunities’ as a separate primary good, replacing it on the official
list with “freedom of movement and free choice of occupation” (PL
76, 181; JFR $8), though these are also included among the basic
rights and liberties (PL 228, 335). But he never attempts to provide a
new original-position rationale for constraining the difference prin-
ciple by a prior demand of fair equality of opportunity. I suspect no
such rationale can be provided. Representing prospective citizens, the
parties care how well individuals would do under the basic structures
that citizens might come to construct under the guidance of the var-
ious candidate public criteria of justice. They pay attention, therefore,
to the distributional profile each such basic structure would generate.
But they pay no attention to the causal mechanisms through which
such distributional profiles come about. The parties would find it
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wholly irrational to agree that citizens’ life prospects must not be
affected by their family background (or race or gender), even when
meeting this demand makes citizens at all percentiles worse off. Insofar
as they employ the maximin rule, the parties would find it wholly
irrational to accept a worse fate for those in the worst position in
exchange for the assurance that class background (and race and gen-
der) play no role in determining its occupants.

Our intuitive sense of justice, however, opposes such indifference.
Most do find it unjust that persons’ class background and especially their
race and gender affect their education and employment opportunities.
And our discussion reveals then a tension between our considered judg-
ments and the thought experiment of the original position: We regard
fair equality of opportunity as an important component of socioeco-
nomic justice even while the parties would rationally agree that this
demand should not detract from the demands of the difference principle.

This tension is a problem for Rawls, who wants his contractualist
theory to account for our considered moral convictions. How well a
society does in terms of fair equality of opportunity cannot be read off
from the distributional profile of individual well-being, however
defined. Rather, it is a matter of how individuals get distributed over
the various index positions and how socioeconomic success therefore
correlates with social factors, natural gifts, and motivation. For this
reason, the intuitive badness of, say, women being underrepresented
in leadership positions cannot straightforwardly be cashed out as bad
for any specific individuals as represented in the parties’ deliberations.

It may nonetheless be possible to incorporate a concern for such
holistic features into a contractualist conception. One might claim thata
disadvantaged social position is much harder to bear when one knows all
along that, because one is a child of working-class parents or female or
black, one has a lesser chance of rising above the lowest socioeconomic
position. When working-class children know from the start that they
will never be able to attend university, or when women and blacks
know that they will never reach a managerial position, they feel rele-
gated to the status of second-class citizen and gravely damaged in their
sense of self~worth.

I doubt that this line of thought can resolve the tension, because it
would seem to hold for natural factors as well. Would not one’s sense
of self~worth be gravely damaged if one realized all along that one’s
limited natural talents give one no chance at being admitted to higher
education (because admitting the less talented would reduce the lowest
index position)? In fact, is not one’s self-respect damaged more when
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one is excluded from higher education on account of one’s lack of
intelligence than when one is excluded on account of one’s race or
gender or the poverty of one’s family? If the damaging awareness by
the untalented of their lesser chances can be sufficiently taken into
account through the difference principle (the residual bases of self-
respect), then why cannot the damaging awareness by blacks, women,
and working—class children of their lesser chances be taken into ac-
count in the same way? Unless exclusion based on social factors can be
shown to be substantially more damaging to individuals than exclu-
sion based on natural factors, then the special injustice we see in
restrictions of opportunity based on social factors cannot be reaffirmed
within a contractualist framework.

This problem need not be a flaw in the contractualist approach. It
might also be a flaw in our intuitive sense of justice. This shared sense
of justice is surely shaped in large part by the more intelligent and
better educated citizens, who sympathize more readily with intelligent
persons who are excluded from higher education by their poverty,
gender, or skin color than they do with individuals who, despite high
motivation, are excluded by their lack of native intelligence and other
natural talents. A less biased sense of justice might demand that access
to education should depend on motivation alone, so that everyone
willing to work hard could achieve optimal educational opportunities.
This broader demand of fair equality of opportunity could be justified
in contractualist terms, if one postulated a further primary good, op-
portunities, with lexical priority over the index goods and then defined
opportunities (in contrast to Rawls’s original approach) in relative
terms. This broader demand would mandate that equally motivated
citizens, regardless of their talents, race, class, or gender, should to the
same degree have access to support for acquiring the knowledge and
skills available in their society. The education system would have to
devote equivalent resources to untalented as to talented individuals (of
equal motivation)—though the latter would still excel the former in
respect to knowledge and skills acquired.

I conclude that the parties in the original position would not agree
to Rawls’s fair equality of opportunity as a constraint upon the dif-
ference principle. If they are assumed to believe that inferior oppor-
tunities are especially damaging to individuals’ sense of self~worth,
they might agree on a broader constraint that would extend the de-
mand of fair equality of opportunity from social factors (which Rawls
includes) to natural factors as well. With more plausible assumptions
about the actual social bases of self-respect, the parties would probably
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do away with fair equality of opportunity altogether and agree to take
account of any damage inferior opportunities might do to individuals’
sense of self~worth under the heading of “residual bases of self-
respect” within the difference principle.

6.6 A Property-Owning Democracy

In JFR (136), Rawls distinguishes five types of regime or social order:
laissez-faire capitalism, welfare-state capitalism, state socialism with a
centrally controlled economy, property-owning democracy, and lib-
eral (or democratic) socialism. The first three types of regime cannot
satisfy his criterion of justice. A laissez-faire capitalist basic structure
(cf. the system of natural liberty, T'F 57, 62) is unjust because it secures
neither the fulfillment of basic needs, nor the fair value of the basic
political liberties, nor fair equality of opportunity, and furthermore
violates the difference principle. The second and third of these injus-
tices are also found, to a lesser degree, in capitalist welfare states as they
exist in the United States and other affluent countries. State socialism
with a one-party system violates the first principle, notably the political
liberties and free choice of occupation. Only the remaining two types
of regime are capable of satisfying Rawls’s criterion.

Rawls concentrates here on a property-owning democracy (first
described by the British economist James Edward Meade) and how it
differs from a capitalist welfare state. Both types of regime provide for
private ownership in the means of production. In a capitalist welfare
state, however, economic power—and therefore also political power—
is highly concentrated, so that a small elite dominates the political
process. A property-owning democracy sustains a much broader
distribution of wealth. To this end, a high and progressive inheritance
tax—levied on the inheritor rather than (as is currently the case in the
United States) on the decedent’s estate—would be essential. Rawls
also proposes replacing income taxes with expenditure taxes (1§ 246—
47), like the “value added” taxes common in Europe. This reform
would engender a tendency for wealth to concentrate in households
with high savings rates—something Rawls seems willing to accept on
the assumption that inheritance taxes effectively ensure that large
family fortunes are not passed on across generations.

Another important difference consists in the fact that a capitalist
welfare state tends to engender a permanent underclass of welfare re-
cipients who, even if they receive adequate benefits, are excluded
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from any real role in their society’s social and economic life. A
property-owning democracy avoids this problem. Rather than alle-
viate the most severe poverty—after the fact, as it were—through
public assistance, its design preempts the very emergence of an un-
derclass in need of public subsidies. The aim is to enable all citizens to
meet their own socioeconomic needs out of their own earned in-
come. Here educational institutions play a crucial role. All citizens are
to be educated in such a way that they can participate, fully and as
equals, in the economic and social life of their society and are moti-
vated to do so by their secure sense of being, and being seen and treated
as, equal citizens. In such a society, there would be much less need for
welfare payments, though they could hardly be wholly eliminated.

Rawls gives only a brief description of liberal socialism. The basic
idea is that the members of production units, those who work to-
gether in a firm or farm, should govern this unit together demo-
cratically. The economy would then consist of such autonomous
production units in competition with one another. In other respects, a
liberal socialist regime would be similar to a property-owning de-
mocracy. It would feature a multiparty democratic political process
and an education system designed to develop as many citizens as
possible into full, equal, and self-supporting participants in the social
and economic life of their society.



Seven

A RAWLSIAN SOCIETY

I N order to understand and appraise a conception of justice, we need
a concrete picture of the kind of society that would implement this
conception. But such a concrete picture alone is not enough, ac-
cording to Rawls. For it could be that this concretely imagined society
would simply not work, with actual people, in the real world. In this
case, the conception of justice would need to be modified to the point
where its implementation is realistic: where it envisions a society that
could maintain itself long term (cf. PL 65—66). Pragmatic concerns are
thus deeply embedded in Rawls’s thinking. We have already seen how
his public criterion of justice assesses alternative basic structure designs
by the effects each would have on the distributional profile of social
primary goods and how his thought experiment of the original position
assesses alternative public criteria of justice by the effects each would
have on citizens’ fundamental interest fulfillment. Now we find that
Rawls wants to make the acceptance of an entire conception of justice
dependent upon the effects this conception ifself would have: To be
acceptable, a conception of justice must be able to contribute to its
own realization and endurance by inspiring and sustaining citizens’
willingness to organize their society in accordance with it.

This may seem shocking. We are familiar with the thought that
moral judgments should take account of empirical circumstances and
that it may sometimes—when disaster threatens—be permissible to do
things that are normally strictly forbidden. In this thought, the per-
missible exception is, so to speak, built into morality as a permanent
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part of its content. This familiar thought is therefore entirely different
from Rawls’s view that morality itself may need to be revised in light
of empirical conditions: If a society structured according to our con-
ception of justice turns out to be unrealizable, then we are to revise this
conception until we have one that envisions a realizable social order.

Rawls’s view is not quite as dramatic as this last remark may make
it seem. For he would certainly not have let such revisions go on
without limit. He was open to the possibility that in our world, even
with human beings as ideal social institutions might shape them, a just
social order is unrealizable—even if we are willing to make reasonable
revisions in our conception of justice so as to meet empirical realities
partway. Were we to reach this conclusion, it would show that, in this
important respect, ours is not a good world.

Moreover, Rawls is not prepared to revise his conception in the
face of practical obstacles of all kinds. He is primarily concerned with
internal obstacles, ones that interfere with a just society sustaining itself,
as a just society, long term. For instance, should it emerge that
Rawlsian societies tend to produce a powerful class of wealthy citizens
who reject the difference principle and seek to undermine the pre-
vailing order, one may have to revise this principle. No such revision
is required by the fact that many affluent citizens in the United States
today would reject the difference principle and would block the in-
stitutional reforms needed to satisfy it (CP 251—52). It is a more serious
matter, as the next chapter discusses, that the difference principle has
“little support in our public political culture at the present time”
(FFR 133). Still, even in the face of this obstacle, one may hope that
such support will grow over time—partly as a consequence of re-
flections on justice becoming more prominent in the public culture
(JFR 121n42). Rawls offers, in general terms at least, an account of
how the historical development toward a just society has proceeded
and might realistically continue to proceed. So he does want to show
that his conception of justice accommodates not only the permanent
conditions of human nature and our planet but also the actual his-
torical possibilities of (especially) the United States—though not its
political balance of power and political mood in some particular period.

Let us examine in more detail how Rawls envisions a just society
that is historically within our reach. This society is organized by his
conception of justice. We can bring this society more sharply into
view by exploring four independent features of Rawls’s vision, which
is that of a society well-ordered by a political conception of justice that,
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in its substantive content, is both liberal and egalitarian. The chapter
returns, at the end, to the question of the realizability of justice.

7.1 A Well-Ordered Society

A conception of justice should be able to well-order a society. A
society is well-ordered by such a conception if and only if the following
three conditions are satisfied and publicly known to be satisfied
(cf. CP 466, PL 35, 201—2):

The conception’s public criterion of justice is accepted, and known to
be accepted, by all citizens.

Citizens have good reason to believe, and it is in fact the case, that their
society’s basic structure satisfies this public criterion.

Citizens have a normally effective sense of justice and thus are willing
and able to follow their shared public criterion of justice and to comply
with the institutional order it justifies.

These three conditions leave the substantive content of the conception
of justice wide open, and Rawls in fact recognizes as well-ordered
certain decent hierarchical societies whose conceptions of justice—or,
as Rawls prefers, conceptions of decency—are neither liberal nor egal-
itarian nor democratic nor political (LP 4, 63). Let us examine the
significance and presuppositions of the three conditions of well-
orderedness and what these conditions contribute to a full under-
standing of Rawls’s realistic utopia.

If citizens are to agree that their society’s basic structure satisfies
their shared public criterion of justice, then they must have a shared
way of judging whether this is in fact the case. They need shared
application guidelines that can help them determine when and how
their criterion is relevant to their institutional design decisions. A
well-ordered society is therefore one in which such guidelines exist
and are publicly known to be accepted by its citizens. Such guidelines
play an especially important role in the case of criteria of justice that
(like utilitarian ones or Rawls’s) pay much attention to the effects of
social institutions. A shared criterion without shared guidelines of
public inquiry and rules for assessing evidence would be, Rawls says,
“to no effect” (PL 139). For this reason, the parties in the original
position must include such application guidelines in their agreement
(PL 62, 225).
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These guidelines must enable citizens to answer together (hence in a
transparent way) three questions about any design decision they face:
Which empirical judgments need to be made in order for the criterion
to be brought to bear on this decision? What data are relevant to
making these empirical judgments, and how should such data be col-
lected and evaluated? Once the needed empirical judgments are on
hand, which solutions to the institutional design problem does the
criterion permit or require? It may turn out, of course, that the public
criterion of justice does not constrain some given design decision at all.

Even if the public criterion of justice is supplemented by clear and
complete guidelines, its application to institutional design decisions
will often be complex and difficult. Such application then requires that
citizens have certain capacities. They must be able to collect and process
data, to understand and analyze arguments, and to combine the consid-
erations relevant to a given decision into one overall judgment. A cri-
terion whose collective application presupposes capacities that most
ordinary citizens cannot develop, even with the benefit of a strong and
inclusive education system, is unsuitable as a public criterion. For this
reason, Rawls deems utilitarian conceptions of justice—at least those
featuring a public criterion that involves interpersonal comparisons of
happiness—incapable of well-ordering a society.

Citizens must not merely be able to apply the public criterion in
accordance with the guidelines; they must also be willing to apply it
conscientiously. Such willingness cannot be taken for granted. Any
conception of justice often requires design decisions that go against
the interests of some individuals and groups, possibly against those of a
majority. A political conception of justice, like Rawls’s, moreover
assumes that citizens have diverse comprehensive worldviews, which
may generate strong moral or religious reasons for opposing political
decisions that this conception permits or requires. A well-ordered
society therefore presupposes certain political virtues that stabilize ad-
herence to the shared political conception of justice in the face of
countervailing citizen interests and values. Faced with political dis-
agreement, citizens must be willing to deal fairly with one another,
to argue on the basis of the merits, and to be responsive to others’
arguments. They must show one another trust, respect, and tolerance
and must be prepared to meet others partway. They must be com-
mitted to keeping their efforts toward eliminating perceived injustices
within the accepted framework of the political process. In a society
well-ordered by a political conception of justice, these virtues take on
a specific character through their connection with the duty of civility.
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The substance of this duty, in turn, is determined by the idea of public
reason.

7.2 A Political Conception of Justice

Rawls postulates the fact of pluralism: In a free society, there can be no
enduring agreement upon a comprehensive moral, religious, or phil-
osophical worldview—such values will always be controversial. He
explains this fact by appealing to various impediments, the burdens of
Judgment, that arise in connection with the justification and balancing
of values. This explanation is meant to show that the fact of pluralism
does not depend on the presence of irrationality or malice (CP 475—
79, PL 54—58). Rawls speaks therefore of the fact of reasonable plu-
ralism (section 2.3).

In order to accommodate this fact, Rawls envisions his ideal so-
ciety as one that seeks agreement on a political conception of justice
(PL 11-14). A conception of justice is political if and only if it has the
following three features:

It limits itself to addressing the design of society’s basic structure.

It is freestanding, that is, does not presuppose, hence can be presented as
independent of, any comprehensive moral, religious, or philosophical
worldview.

It is constructed around certain fundamental ideas available in the so-

ciety’s public political culture (to be discussed in chapter 8).

These three features, like the three conditions of well-orderedness,
leave the substantive content of the conception of justice wide open.
A wide variety of very different political conceptions of justice are
conceivable—each with its own ideal of public reason and its own
specification, based on this ideal, of the duty of civility.

If citizens who disagree deeply in their comprehensive worldviews
can nonetheless agree on a political conception of justice, then fully
legitimate government is possible. To attain such legitimacy, the ex-
ercise of political power must satisfy a principle of legitimacy, which
Rawls formulates for the special case of liberal political conceptions of’
justice as follows: “political power is proper and hence justifiable only
when it is exercised in accordance with a constitution the essentials of
which all citizens may reasonably be expected to endorse in the light
of principles and ideals acceptable to them as reasonable and rational”
(PL 217). Like the application guidelines earlier discussed, this liberal
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principle of legitimacy is an integral part of the agreement Rawls pro-
poses to the parties in the original position (PL 225).

Legitimacy presupposes that citizens exercising political power
honor their duty of cvility (JFR 92): At least with regard to political
decisions that affect the design of the basic structure itself, they orient
the exercise of their political power as citizens, in good conscience
and to the best of their knowledge and ability, exclusively according
to their shared public criterion as applied in light of the shared
guidelines and empirical data accessible to all. This duty does not typi-
cally apply within specific organizations such as churches, universities,
trade unions, and the like. But it applies in public spaces where cit-
izens argue and vote, and also often deliberate and decide in one or
another public role or office. The duty of civility requires citizens, in
such public spaces, to forgo reliance on their own more comprehen-
sive worldview or on empirical data whose validity depends on such a
view (e.g., the “fact” that some particular decision would displease
God or lead to the corruption of souls).

The duty of civility is specific to political, or perhaps more broadly
to freestanding conceptions of justice. Respect for this duty is among
the political virtues in societies organized by such a conception and
part of the sense of justice its citizens must develop if their society is to
be well-ordered by a political conception of justice.

When majorities honor their duty of civility and exercise their
political power legitimately, then minorities can accept and honor de-
cisions reached through a political process they regard as just, even when
such decisions conflict with their deeply held moral, religious, or phil-
osophical values. The duty of civility requires reciprocal self-restraint:
to govern legitimately and to comply with legitimate government.

It may seem that the duty of civility places many citizens in a par-
adoxical situation—those citizens whose acceptance of a political con-
ception of justice is motivated by a more comprehensive moral or
religious worldview, which they are now asked to set aside in their
political discourse. When such a person endorses a political concep-
tion and therefore seeks to fulfill her duty of civility, she is setting aside
the very values that ground her endorsement of the shared political
conception.

This apparent paradox can be used to clarify the duty of civility.
Rawls is not hoping that citizens will, so to speak, forget their religion
in certain contexts. His hope is, rather, that they will interpret their
religious duties so that these permit—or even require—respect for
citizens with deeply different views. Someone about to speak or act in
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a relevantly public context might then perhaps reason as follows:
“I know which political outcome would be pleasing to God. But
I cannot demonstrate this knowledge to my fellow citizens in a way
that is accessible to them. Forcing the correct decision on them
without being able to show them why it is correct—this would not be
a service to God but would, on the contrary, negate their God-given
freedom. Urging them to accept this truth without being able to show
them its grounds would deny them the respect they are due as equally
endowed with reason by our Creator. In public political discourse,
I should therefore appeal to the values and facts all citizens can ac-
knowledge together and should support whatever political decisions
seem most reasonable on this basis. Some such political decision will
go against religious truths. But, from the divine standpoint, this is a
lesser evil than denying other citizens the respect due them as crea-
tures endowed with reason and conscience.”

This fictional reasoning is merely an example to illustrate how one
can understand as fairly undemanding the duty of civility and the
setting aside of comprehensive moral, religious, or philosophical world-
views it requires. This possibility makes Rawls’s hope seem more
realistic: We can envision that religious believers respect the duty of
civility for the sake of their religion, not in spite of it. But is it realistic
to hope that existing religions and other comprehensive worldviews
will evolve as envisioned? One must admit that, in the United States
today, the envisioned attitude is hardly widespread among religious be-
lievers. This should not be surprising, however, seeing that this attitude
is not easily accessible to common sense but presupposes considerable
philosophical reflection. Thus there is room for hope that, once its
possibility is more widely appreciated, this attitude will become more
widespread.

In the years preceding publication of PL, Mario Cuomo, then
governor of the State of New York, contributed considerably to the
public awareness of this possibility. As a devout Catholic, Cuomo
accepts premises that lead to a strict moral condemnation of abortion
and shares the conviction that abortion is wrong. He nonetheless
believed that, in his role as governor, he should not allow his official
conduct to be affected by this conviction, because the grounds on
which he held it were inaccessible to many of his fellow citizens and
therefore grounds they could reasonably reject as the basis of legisla-
tion binding upon them. Cuomo therefore politically opposed some
laws and policies supported by his own worldview, because he felt
himself bound by something like Rawls’s duty of civility. Aware of
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Cuomo’s views (CP 607n83), Rawls writes that “it is vital to the idea
of political liberalism that we may with perfect consistency hold that it
would be unreasonable to use political power to enforce our own
comprehensive view, which we must, of course, affirm as either
reasonable or true” (PL 138). Here political liberalism refers to any po-
litical conception of justice that is also liberal in content.

This duty of civility can be only a moral duty, not a legal one. Its
practical effect depends, therefore, on the extent to which it is in-
ternalized by citizens. Here the duty of civility should not be viewed
as one reason for action competing on a par with many others, such as
ethical and religious duties and personal interests. It should instead be
regarded as a higher-order reason for completely disregarding some
reasons in decisions about certain issues. We can illustrate this model
with an example of someone who acts as trustee for an orphan child.
She takes it to be her duty (first-order reason) to manage the child’s
property well. She may regard this duty as one that competes on a par
with her other duties, values, and interests—for instance, her duty of
charity, her value of supporting local businesses, or her interest in
raising the worth of her own stock portfolio. In this case, her man-
agement of the child’s property may be influenced by these other
reasons. Alternatively, she may believe that she ought to manage the
child’s property without regard to her other duties, values, and in-
terests (a second-order reason). She is likely to do this only if she
attaches to her trusteeship the kind of significance that requires her to
separate her duties in this role from her other first-order reasons for
action. Many roles—such as those of legal counsel, doctor, and in-
vestment advisor, in contrast to those of manager or salesperson—are
often viewed as having this sort of significance.

In the United States, the role of citizen is rarely so viewed. Voting
on the basis of one’s own economic interests or values, or for whatever
reasons one likes, is seen as normal and unobjectionable. Even legis-
lators are not above trading their votes in exchange for political
support from colleagues or financial support for their reelection
campaigns. Rawls, in contrast, compares the role of a citizen affecting
decisions about the basic structure with that of a judge on the highest
court, who must publicly justify decisions solely on the basis of pub-
licly accessible constitutional principles (PL 219—20, 235—40). Were
such a judge to take her or his own personal values or interests into
account, she or he would be hypocritical—distorting a judge’s official
weighing of the publicly accessible reasons bearing on the case in
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order to replicate, in the published opinion, the decision that was
actually influenced by personal values or interests.

In exercising public reason, citizens should ideally proceed in
something like the way judges do, at least when important institutional
questions are concerned (“‘something like” because the duty of civility
varies in stringency and demandingness as it applies across judges,
members of the legislative and executive branches, bureaucrats, and
ordinary citizens). In the reasons they give one another, citizens, like
judges, should appeal only to such facts and empirical regularities as are
publicly recognized or supported by publicly recognized methods or
experts. As regards values and norms, there is a substantial difference:
Judges may appeal only to values and norms that—relying here also on
legal precedents and the works of recognized legal scholars—can be
shown to be contained in the laws or constitution. Citizens may appeal
only to values and norms that can be shown to be contained in their
political conception of justice. Rawls does not object to citizens’
publicly presenting and endorsing their religious or other world-
views—even in the context of decisions about important institutional
questions. This may be useful for enabling other citizens to gauge the
integrity and sincerity of their moral commitment to the shared po-
litical conception of justice (FFR 90). (The duty of civility is stricter for
judges, who must not introduce their comprehensive worldviews in
any way.) But even if citizens may, like Martin Luther King Jr., ex-
pound their religious beliefs in public spaces, they must then justify
their political decisions on political grounds, that is, by recourse to the
shared political conception of justice, the constitution, and possibly
other generally accepted norms and values.

As contrasting with political conceptions of justice, Rawls discusses
comprehensive conceptions of justice that presuppose, and are an integral
part of, a deeper and broader moral, religious, or philosophical world-
view. A Catholic conception of justice, for instance, is part of a
comprehensive conception of the good which seeks to cover all moral
questions and to assign all values their proper place (breadth) and which
is derived from theological premises rooted in Holy Scripture and the
teachings of the Church Fathers (depth). Ultilitarian conceptions of
justice are usually understood along the same lines: as local applications
of a deeper and universally applicable insight into the nature of value
(i-e., that happiness is the source of all value). Such a deeper justifi-
cation cannot achieve predominant acceptance in a modern demo-
cratic society (the fact of reasonable pluralism), and those who reject it
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cannot find acceptable a conception of justice dependent on it, nor a
society organized by such a conception of justice.

Rawls seeks to offer a conception of justice that all members of a
pluralistic society can accept. He wants this conception not to depend
on some deeper justification but rather to be freestanding (CP 482,
PL 10). This does not exclude deeper foundations. In fact, they are
invited. Rawls’s conception, with its internal and relatively superficial
justification, is compatible with diverse deeper foundations. It is com-
patible, for instance, with the utilitarian rationale that a society well-
ordered by Rawls’s conception would tend, as far as one can tell, to
produce a lot of happiness—more happiness, anyway, than if it em-
ployed a utilitarian public criterion of justice. Although these deeper
foundations may well be mutually incompatible, their proponents can
nonetheless jointly acknowledge justice as fairness and live together in a
Rawlsian society on the basis of shared moral principles reflecting an
overlapping consensus.

7.3 Political versus Comprehensive
Liberalisms

It is surprising that Rawls, in his pursuit of a political conception of
justice, is keen to distance himself from all major variants of liberalism—
those of Kant, John Stuart Mill, Ronald Dworkin, and Joseph Raz,
for example. After all, these other liberalisms also seek social institu-
tions that are morally acceptable to adherents of diverse compre-
hensive worldviews and could allow them to live together in mutual
tolerance. For Rawls, these liberalisms are nonetheless too deep (and
too broad). Being themselves comprehensive, they needlessly conflict
with certain comprehensive doctrines that Rawls wants his concep-
tion to accommodate. They therefore allow too little space for the
great variety of diverse worldviews that, as experience shows, tend to
flourish in a free modern society. Dworkin, for instance, imagines a
society whose members want to realize sophisticated ambitions that
fully exercise their natural capacities. This model allows space for a
great variety of such ambitions but presupposes that a valuable life
must be one dedicated to such sophisticated ambitions. More relaxed
ways of life are permitted in such a liberal society but are regarded as
inferior. In Rawls’s view, this unnecessarily limits the acceptability of
Dworkin’s conception and moreover imports an ethical value that has
no place in a political conception of justice (PL 211n42).
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Seeking to avoid any appeal to such controversial values, Rawls
offers only political grounds for accepting the three fundamental in-
terests central to justice as fairness: Citizens can be fairly confident of
the survival of their particular comprehensive doctrine, and can thus
confidently abide by the rules of the political process, if they know
that their fellow citizens have an effective sense of justice, as well as
the interest in preserving a wide variety of competing comprehensive
worldviews. Rawls need not characterize these two interests as them-
selves ethically valuable, but can instead justify them politically, by
appeal to their essential role in maintaining widespread moral alle-
glance to a shared conception of justice on the part of citizens who
differ deeply in their moral, religious, and philosophical worldviews.

Rawls also accuses older liberalisms of relying on an ethical ideal of
the good life—in Mill’s case the value of individuality (to the point of
eccentricity), in Kant’s case the value of autonomous thought and
action (PL 78, 98—99). (It is undeniable that Kant held such an ideal,
but it is far from obvious that he meant this ideal to play any role in his
political thought as developed in his Rechtslehre, the first, political part
of his Metaphysics of Morals). Rawls also criticizes those other liberalisms
(PL xxvi—xxvii) for assertions like the following three: (1) The ques-
tion of how one should live can be answered not only by a few
individuals, such as clerics, but rather by any reasonable person who
conscientiously considers it. (2) Moral values have no external, for
example, divine source but arise instead out of human nature and the
requirements of living together in society. (3) Human nature is such
that we can comply with our duties even without divine or govern-
mental threats or inducements. As a political conception, justice as
fairness remains uncommitted with regard to these and similar assertions
and is thus compatible with comprehensive doctrines that deny them.

But Rawls is committed to these three assertions within the po-
litical sphere. He dismisses as unjust, for instance, theocratic social
orders under which all questions of value are to be decided by reli-
gious leaders, and he dismisses as unreasonable any view that demands
such a social order (CP 483). He does not thereby embrace assertion 1.
Rather, he merely affirms that citizens should be left free to reach
their own judgment about the truth or falsity of this assertion and
should therefore neither be coerced to follow the guidance of reli-
gious leaders nor be prevented from doing so. Even those who hold
assertion I to be false can accept this sort of liberty. They could think,
perhaps: “Indeed, religious leaders are the only ones who can reliably
answer ethical questions. But we cannot demonstrate this fact to many
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of our reasonable fellow citizens. It is better to seek peacefully to con-
vert such citizens than to try to force them to accept this fact. We can
therefore accept a conception of justice and correlated basic structure
under which conversion is permitted but coercion is not.”

A political conception of justice should thus be able to surpass other
liberalisms—to require even less depth and breadth or, as Rawls says, to
push even further the method of avoidance of potentially controversial
presuppositions and implications. This should make possible a society
in which an even greater variety of competing comprehensive doc-
trines can coexist on equal terms, thanks to their joint acceptance of a
political conception of justice whose presuppositions are compatible
with each of these doctrines. Rawls regards the capacity to facilitate the
equal coexistence of a large variety of reasonable worldviews as an
important virtue in a conception of justice.

A comprehensive doctrine is reasonable if it meets the demands of
theoretical and practical reason—is at least coherent and intelligible—
and stands in a tradition that, if it develops at all, does so in a com-
prehensible and internally plausible manner (PL 59). Rawls seems to
believe in the possibility of a society in which no reasonable view is
suppressed: “It is unreasonable for us to use political power, should we
possess it, or share it with others, to repress comprehensive views that
are not unreasonable” (PL 61). This should not, however, be taken to
mean that every reasonable view would endure in such a society (by
gaining sufficient numbers of new adherents). A social order influ-
ences the values and interests of its members, with the result that many
reasonable ways of life would not survive. This is not repression,
however, but a universal sociological fact obtaining in every conceiv-
able social order (PL 195—200). So long as a great variety of reasonable
ways of life can endure in a free social order, the demise of some is not
a valid basis for criticizing it.

One may have to qualify Rawls’s claim that no reasonable com-
prehensive doctrine would need to be repressed. First of all, this claim
can include only worldviews that can support the going political
conception of justice, which facilitates and organizes the equal co-
existence of many such comprehensive worldviews. Rawls may hope,
of course, that comprehensive doctrines will evolve to become sup-
portive in this way of justice as fairness. But this evolution may take
much time in some cases and may never happen in others. Any political
conception of justice would therefore have to authorize the repression
of comprehensive doctrines that refuse to tolerate other such doctrines.
If liberal, it would also have to repress comprehensive doctrines that
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deny their adherents the right to exit as well as doctrines that reject
formal equality of opportunity (demanding racial segregation in the
workplace, for example, or enjoining its adherents to found, join, and
patronize only “pure” firms whose employees, suppliers, and cus-
tomers are all white). Recognizing that such doctrines can be rea-
sonable in the thin sense first defined (PL 59), Rawls narrows this sense
to exclude them as unreasonable (PL 64, LP 177). He took his con-
ception to permit, I believe, that doctrines of these kinds may be
repressed.

More difficult is the question of whether a legislative majority
should be entitled to outlaw the practice of reasonable doctrines that
offend the interests or values of the majority. Rawls’s negative answer
to this question seems obvious in the abstract but can lead to shocking
surprises. Followers of some doctrines would merely cause noisy
disturbances at night or annoy travelers with religious begging chants.
But other doctrines may involve the practice of polygamy, pederasty,
incest, necrophilia, sex with animals, eating of the dead, or even hu-
man sacrifices—without thereby failing to be reasonable in Rawls’s
sense. The adherents of such doctrines may be willing to tolerate all
other reasonable worldviews and willing also to practice their own on
a strictly voluntary basis (so that sex with a minor requires the consent
of the child and her parents, for instance, and human sacrifices the
consent of the person to be killed). The question is then whether
citizens may be legally prevented from living in accordance with such
doctrines. Rawls’s answer would surely have been in the affirmative:
The practice of such doctrines, though presumably not their advo-
cacy, may be outlawed by the majority. But can each of the doctrines
listed be shown to be unreasonable in Rawls’s sense (cp. LP 173)? If
not, then Rawls must either admit the reasonable ones or else make
the weakened claim that his political liberalism would offer more space
for the equal coexistence of a larger variety of reasonable doctrines than
other, more comprehensive liberal conceptions of justice would.

Still, the distinction between his and traditional liberal conceptions
is not simply a matter of degree—that Rawls’s conception makes fewer
presuppositions and offers more space. It also has to do with the basis
of the presuppositions made. Rawls wants to justify his presupposi-
tions in as purely political a way as possible: from the purpose of a
conception of justice (to sustain a stable social order in which citizens
can successfully fulfill their interests) and from certain generally ac-
cepted normative ideas that he believes to be present in the political
culture of his society. He sees this as the only way of ensuring that,
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from the standpoint of the shared conception of justice, all permissible
comprehensive worldviews have, and are recognized as having,
genuinely equal status.

7.4 An Egalitarian Liberal Conception
of Justice

While stressing how his political liberalism is different from other,
(more) comprehensive liberalisms, Rawls also emphasizes the common-
alities in substantive content that the word “liberal” suggests. He de-
fines a liberal conception of justice in terms of three features (PL 6, 223):

It specifies certain basic rights, liberties, and opportunities familiar from
constitutional democracies.

It assigns a special priority to these basic rights, liberties, and oppor-
tunities being secured for all.

It demands measures assuring all citizens of sufficient all-purpose means

to make effective use of their basic rights, liberties, and opportunities.

These defining features of liberalism are compatible with a range of
liberal conceptions of justice. Rawls identifies his own conception as
distinctive among these in virtue of being the most egalitarian (LP 14).
He supports this claim by listing three important elements that render
Jjustice as fairness egalitarian in ways other liberalisms are not: its fair
value requirement for the political liberties, its demand of fair equality
of opportunity, and its difference principle (PL 6—7). Here one might
add—but perhaps all good things must come in threes—that Rawls’s
conception contains a fourth distinctively egalitarian element: the
highest-priority requirement that basic needs be met.

Understanding his conception of justice as a political one, Rawls
envisions that citizens honor their duty of civility when they apply this
conception. In debates about features of their society’s basic structure
that engage their shared public criterion of justice, citizens rely solely
on this criterion with its associated application guidelines and the
empirical evidence these guidelines single out as relevant. For the
special case of liberal political conceptions (of which Rawls sees his
own as the sole extant instance), Rawls seeks to define two classes of
such features: constitutional essentials and matters of basic justice. Consti-
tutional essentials, but not matters of basic justice, are to be codified in
law—possibly prioritized, and even entrenched, through a written
constitution—and thus justiciable in the courts.
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Rawls offers four separate considerations on the basis of which
features of the basic structure are to be sorted into constitutional
essentials and matters of basic justice (PL 230, JFR 49): (a) Features of
the political-order part of the basic structure should be classified as
constitutional essentials, and features of the socioeconomic order as
matters of basic justice; (b) features that are more urgent to settle
should be classified as constitutional essentials, the others as matters of
basic justice; (c) features of which it is easier to tell whether or not
they are realized should be classified as constitutional essentials, the
others as matters of basic justice; and (d) features that it is easier to
achieve agreement on should be classified as constitutional essentials,
the others as matters of basic justice. These considerations obviously
do not all support exactly the same division, but, taken together, they
are supposed to provide sufficient support for the division Rawls
arrives at in regard to his own public criterion of justice.

Rawls holds that features of the basic structure qualifying as con-
stitutional essentials are of two kinds (PL 227). Constitutional essen-
tials of the first kind fix the general structure of government and the
political process: relations among legislative, executive, and judicial
organs, further territorial and functional divisions of governmental
powers, processes for filling governmental positions. Constitutional es-
sentials of the second kind fix the basic rights and liberties of citizens as
constraints on government and the political process. In a society well-
ordered by justice as fairness, the constitutional essentials of the second
kind would define, in terms of individual legal rights, a particular
specification of the following three requirements of Rawls’s public cri-
terion of justice: the requirement that basic needs be met, the first
principle, and formal equality of opportunity. The remaining fwo de-
mands of Rawls’s public criterion—fair equality of opportunity and the
difference principle—do not give rise to corresponding constitutional
essentials of the second kind (PL 228—29; the expressions “‘three re-
quirements” and “two demands’ are my shorthand).

The first principle requires a scheme of equal basic liberties that is
fully adequate in three dimensions: extent, security, and, specifically for
the basic political liberties, (fair) value. One may wonder whether
Rawls meant the latter two dimensions to be reflected in constitutional
essentials of the second kind. He seems to leave them out when
stressing how straightforward it is to specify the basic rights and liberties
required by the first principle into constitutional essentials (PL 228).
But on the whole, his writings seem to me to support the opposite
answer—most plainly his chastisement of Buckley v. Valeo, which refers
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to the fair value of the political liberties as a constitutional requirement
(PL 362; cf. FFR 48). So I read Rawls as envisioning the constitutional
essentials of the second kind to be individual legal rights that guarantee
full adequacy also in the security dimension and (for rights guaran-
teeing basic political liberties) in the fair-value dimension.

To be sure: no legal text can ensure that the rights it formulates are
actually fully adequate in the latter two dimensions. That depends on
the actual quality of the police and the court system, on the conduct of
ordinary citizens, and much else. But a legal text can make security and
fair value justiciable. This is what I think Rawls envisions: a constitution
that not merely permits but also commands all branches of govern-
ment to ensure, for all citizen groups, the security of the constitu-
tionally guaranteed basic liberties and the fair value of the constitutionally
guaranteed basic political liberties. In addition, the envisioned constitu-
tion also commands all branches of government to ensure that citizens’
basic needs be met. These three commands are embedded in citizens’
constitutional rights and enforceable by them through the court system.

Do the four considerations Rawls provides support this way of
separating constitutional essentials from matters of basic justice? All
three commands are clearly supported by the consideration of ur-
gency (b), which stands out as both clear and compelling. Citizens’
fundamental interests are gravely threatened when they cannot meet
their basic needs, are insecure in their guaranteed basic liberties, or
marginalized in the political process. A constitutional essential that
citizens must be able to meet their basic needs goes against consid-
eration (a), but this may not count for much because this consideration
does not seem relevant (and Rawls does not explain why it should be)
to separating constitutional essentials and matters of basic justice. The
application of consideration (c) is more difficult because there are
many different ways of formulating the required constitutional text.
The question is then whether there is at least one way of incorpo-
rating the three commands into the constitution so that courts can
reliably judge whether they are implemented or not. If this can be
done, then consideration (d) is likely to support the constitutionali-
zation of the three commands as well. Here a constitutional command
to ensure the fair value of the constitutionally guaranteed basic po-
litical liberties is the most problematic: It would be not only highly
controversial in the United States today but also presumably unwel-
come to some degree in any imaginable society by citizens whose
natural endowments and socioeconomic position would otherwise
afford them greatly superior political influence.
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Let us turn next to the two demands of fair equality of opportunity
and the difference principle of which Rawls writes that they, unlike
the three requirements, are not constitutional essentials (PL 228—29).
This way of putting the contrast may be misleading. It would indeed be
a bad idea to enshrine fair equality of opportunity and the difference
principle in the constitution (PL 337)—most obviously because the
courts could not transparently and reliably apply these principles
(consideration (c)). But the same is true, for the same reason, of the first
principle of justice, and Rawls does not want its text to be copied into
the constitution either. Instead, he envisions clear and applicable
constitutional articles that detail one particular fully adequate scheme
of equal basic rights and liberties as required by his first principle. The
parallel question is then whether one could formulate clear and ap-
plicable constitutional articles that would help realize fair equality of
opportunity and the difference principle. This seems entirely possi-
ble along lines Rawls has himself suggested (cf. T'F 245—48): The
constitution might provide, for instance, that there is to be a branch of
government that—much like the central banks of many countries
today—does not report to the executive and is charged with making
revenue-neutral adjustments to the tax system with the sole end of
realizing the two demands and the fair value of the basic political
liberties. Except in gross cases, the courts would not be competent to
assess whether this distribution branch 1s operating successfully. But they
would be competent to judge in a transparent and reliable way whether
the branch is properly set up and kept free of political interference.

The example shows how the two demands, like the three re-
quirements, are relevant to settling constitutional essentials of the first
kind. The key difference is then that, unlike the three requirements,
the two demands do not give rise to corresponding constitutional es-
sentials of the second kind: to individual constitutional rights. None-
theless, the two demands may still affect how constitutional essentials
of the second kind are settled. With regard to the first principle of
justice, Rawls writes that “the basic rights and liberties. .. can be
specified in but one way, modulo relatively small variations” (PL 228).
This is true perhaps of the specification of a scheme of equal basic
liberties that is fully adequate in extent. But Rawls envisions that the
constitution specifies this scheme in two further dimensions as well:
The constitution must guarantee that all basic liberties it guarantees
are fully adequate in security and that all basic political liberties it
guarantees are fully adequate in their (fair) value. In regard to these
latter two dimensions, the two demands may well be relevant to
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specifying the first-principle requirement of some fully adequate
scheme of equal basic liberties into the particular such scheme laid
down in the constitution.

To illustrate. Citizens with greater talents and higher social status
will inevitably be able to exert more influence within the political
process. Insofar as they are tempted to abuse this influence to benefit
themselves, they are best able to do so by furthering interests they as a
social class have in common. The shared private interests of those with
greater talents and higher social status threaten to subvert especially the
egalitarian elements of a conception of justice. Being highly egalitarian,
Jjustice as fairess is highly vulnerable to this danger. Its egalitarian re-
quirements regarding basic needs and the fair value of the basic political
liberties can be made fairly safe through clear individual legal rights that
count as constitutional essentials. But its egalitarian demands regarding
fair equality of opportunity and the difference principle could be highly
vulnerable to subversion through political decisions properly arrived
at. This danger can be reduced through an appropriate design of the
general structure of government and the political process. And it can be
further reduced through a fitting specification of the individual con-
stitutional rights protecting the fair value of the basic political liberties:
The constitutional protection of this fair value should be specified with
an eye to ensuring that the whole output of the democratic political
process will be as supportive as reasonably possible of fair equality of
opportunity and the difference principle.

If the two demands are relevant to settling the constitutional es-
sentials, there may be a danger of “frequent controversy over the
structure of government”’ (PL 228) and other fundamental features of
the basic structure—for example: over how to structure the system of
government in terms of functional and territorial (e.g., federalist) di-
visions of power; over whether its legislative seats are filled through a
first-past-the-post system or through proportional representation; over
whether there should be a written constitution and, if so, whether some
or all of its provisions should be entrenched in one of various ways (PL
234—35); over property-owning democracy versus liberal socialism; and
over the precise legal formulation of basic individual rights.

Rawls wisely suggests that efforts to keep the difference principle
satisfied should confine themselves to a few policy instruments, such
as the amount of income or consumption exempt from taxation (JFR
161—62). It would be impossibly complex and divisive, hence coun-
terproductive, to bring the difference principle to bear on every in-
stitutional design decision that might affect relative index positions.
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But the way some constitutional essentials are settled has such a pro-
found effect on how well the difference principle is likely to be sat-
isfied that it is implausible to exclude the difference principle from its
(subordinate) role in settling these constitutional essentials.

The best way to balance these two countervailing concerns may be
to give substantial weight to constitutional essentials already in place.
Such fundamental features of the basic structure should be revised only
if there is a substantial preponderance of reasons in favor of revision. A
substantial preponderance is much easier to achieve in regard to con-
stitutional violations of the three requirements, of which it is generally
relatively obvious whether they are fulfilled or, if not, what is lacking. A
substantial preponderance is harder to achieve in regard to the two
demands, where arguments must rely on empirically grounded spec-
ulations about how feasible revisions of the constitution would tend to
affect the distribution of opportunities and the distributional profile of
index positions.

To be sure, the demand for substantial preponderance cannot be a
legally enforceable one. With enough clout in the political process, a
political party can make any constitutional revisions it likes. The de-
mand would thus be a moral one, understood to be part of the liberal
principle of legitimacy: Those in power are to refrain from revising
constitutional essentials unless they can connect the revision to the
shared public criterion in a convincing way. Only if they can show
this connection is their revision a legitimate exercise of political
power. Other groups, whose political influence may be diminished by
the revision, should be able to appreciate its moral importance and
should be able to have well-grounded confidence that it is not merely
a ploy to enhance the political influence of those in power.

7.5 A Society Well-Ordered by
Rawls’s Conception

To be able to well-order a society, a political conception of justice,
with its application guidelines and the empirical evidence these guide-
lines draw in, should be complete, that is, should suffice transparently to
support definite answers to all or nearly all questions regarding the
design of the basic structure (PL 225). Definite answers need not be
unique answers. It may turn out that presidential and cabinet gov-
ernment are both fully acceptable choices for a society’s structure of
government. That is a definite answer, though it leaves the choice to
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the political process unconstrained. And definite answers could also
take the form that there is no substantial preponderance of reasons in
favor of institutional revision. An existing settlement need not be
derivable from Rawls’s criterion; it suffices that there is no alternative
that would do better in terms of justice and legitimacy.

Appeals to the two demands involve empirically grounded spec-
ulations that may be complex and contestable. The completeness of
Jjustice as fairness is not that of an algorithm. In the end, some judgment
is required, and some disagreement among reasonable people is to be
expected. Still, the public criterion, application guidelines, and em-
pirical evidence should suffice to guide the decision, to assemble and
order the considerations relevant to it, and to make clear what needs
to be argued on one side and the other to win out.

Even with these cautions attached to the notion of completeness,
Rawls may be too easily convinced that justice as fairness is complete.
This is most evident perhaps in regard to the first principle of justice,
where the special difficulties facing implementation of the two de-
mands do not apply. How are we to judge whether present democ-
racies satisfy the first principle and, if not, how they fall short? To
provide definite answers, Rawls’s conception must allow us to judge
not merely whether the rights and liberties legally guaranteed in some
society are fully adequate in extent but also whether they are suffi-
ciently secure, and whether the guaranteed political rights have their
fair value, for every relevant group of citizens.

If Rawls indeed meant to classify such security and fair value as
constitutional essentials (section 7.4), then it is easy to judge that most
existing democracies fail to satisty the first principle by giving insuf-
ficient legal protection to these two dimensions of the basic liberties.
Yet, to know how to remedy this defect, some guidance is needed
from the first principle with regard to these two dimensions of a fully
adequate scheme of equal basic liberties. Take the security of physical
integrity, for example: How is one to judge whether this component
of the first principle is realized by some given society? What kinds of
physical harms are relevant—beatings and torture by the police, cer-
tainly, but what about victimization by violent crimes, traffic and
work accidents, avoidable illnesses, and premature deaths (high infant
mortality)? How is an adequate level of security defined (cf. section
s.1)—presumably the statistical risk of physical harm must be below a
certain level, but how high is this level to be set? Is the statistical risk
of physical harm calculated on the basis of aggregate data only or on
the basis of disaggregated data as well and, if the latter, which kinds of
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disaggregations (by gender, skin color, locale, income level, etc.) are
relevant, and how fine-grained do they need to be (e.g., are the relevant
locales states, counties, or neighborhoods)?

The great importance of these questions is evident from experi-
ence: Many women are battered by their husbands, boyfriends, fa-
thers, and brothers with impunity, even while they have a legal right
not to be so abused. Poor people are at the mercy of criminals in their
impoverished and poorly policed neighborhoods. Prisoners and sus-
pects are beaten and raped in understafted jails. People with serious
medical problems are turned away from hospital emergency rooms
because they have no way of covering the cost of treatment. These are
real and serious threats to the physical integrity of citizens, and it
would be important to know what Rawls’s first principle requires in
regard to them. Without a hint as to what security means here, citi-
zens cannot assure themselves and one another in a public, transparent
way that their society’s basic structure satisfies Rawls’s first principle.
In this regard, Rawls’s proposed public criterion does not fill the role
for which it was intended.

Things look better with regard to the fair value of the legally
guaranteed political rights. Here Rawls says clearly and forcefully that
the United States falls short (section 5.3). And he provides some guid-
ance by requiring that “citizens similarly gifted and motivated have
roughly an equal chance of influencing the government’s policy and of
attaining positions of authority irrespective of their economic and social
class” (JFR 46). Still, this guidance is hard to apply: The formulations
“similarly gifted and motivated,” “‘roughly an equal chance,” and “eco-
nomic and social class” leave much room for interpretation. And it
remains unclear whether only the chance of success must be roughly
equal or also the influence exerted and position attained if one succeeds.
These questions, too, are important because citizens with greater talents
and higher social status tend, and are often believed, to favor an in-
terpretation of the first principle that enfeebles its fair-value require-
ment. If this requirement is not clear and specific, and much is thus left
to the discretion of the political process, then, in this regard as well,
citizens cannot publicly ascertain in a transparent way that their soci-
ety’s basic structure satisfies the first principle of justice.

Despite these gaps, it may be premature to conclude that justice as
fairness is incomplete. For this conception features not merely a public
criterion, its application guidelines with the empirical evidence these
guidelines draw in, and the ideal of public reason Rawls has sketched.
It also features the justificatory thought experiment of the original
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position, which, providing a unified rationale for the preceding fea-
tures, is supposed to inform citizens’ efforts to interpret their public
criterion and to apply it to novel conditions as may be triggered
by environmental, technological, or cultural changes (section 2.3).
The original position could conceivably also be invoked to adjudi-
cate among alternative ways of filling the gaps just discussed. The
question would then be which specification of Rawls’s public crite-
rion the parties in the original position would find it most rational to
agree on.

The answer to this question depends to some extent on what gen-
eral empirical facts and regularities the parties are given to work with.
These empirical facts and regularities determine, for example, how
difficult and how costly it would be to achieve one or another specific
security threshold for constitutional rights guaranteeing this or that
basic liberty or to safeguard the fair value, on one or another specifi-
cation thereof, of constitutional rights guaranteeing the basic political
liberties. These general facts and regularities should always correspond
to the state of the social and natural sciences in the society in question—
they may be modified when necessary to reflect progress in these sci-
ences (so long as such innovations are essentially uncontroversial among
experts and independent of any particular comprehensive doctrine).

In addition, Rawls’s readers and citizens in the well-ordered so-
ciety he envisions could further draw on the arguments that justify the
hypothetical-contract model and Rawls’s specification of it (the
original position). All these arguments should be understood and
accepted by all citizens, or at least understandable and acceptable to all
(to allow for some citizens not wanting to take their philosophical
reflections quite this far—PL 67). This intellectual background ought
to be a universally recognized part of the public culture, available to help
overcome difficulties of interpretation and application. And this in-
tellectual background is part of what citizens of Rawls’s well-ordered
society feel morally bound by in their sincere efforts to design, main-
tain, and adjust the basic structure of their society in accordance with
Jjustice as fairness to the best of their abilities.

7.6 A More Realistic Vision

Having explored in some detail Rawls’s idea of a society well-ordered
by justice as fairness, we are assailed by the question: How is this
supposed to be realistic? Rawls seems to have worried about this
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himself. He refers to this idea as “highly idealized”” (PL 35) and to the
society it envisions as “‘the limit of the practical best” (CP 466).
Because it is doubtful that this limit can be reached, we must ask:
Which elements of this ideal are really indispensable, and which might
be relaxed if necessary?

One concession is already built into the very notion of a well-
ordered society: It is sufficient that citizens should have a normally
effective sense of justice. Sometimes a citizen’s competing motives,
arising from personal interests or values, will simply be too strong or
too overwhelmingly immediate. We must therefore realistically ex-
pect that, even in the best possible society, some citizens will occa-
sionally violate the law. This fact calls for an institutionalized penal
system but, with such a system in place, poses no genuine danger to
the survival of a just society. We must also realistically expect some
violations of the ideal of public reason. Thus, some citizens may, on
the basis of their comprehensive worldview, press for a broad legal ban
on abortions, which, Rawls believes, is clearly ruled out by the po-
litical values implicit in justice as fairness (PL 243n32). So long as such
objectors are not numerous enough to prevail politically at important
junctures, they would also pose no genuine threat to the justice,
legitimacy, and stability of the social order.

Rawls’s ideal must be weakened somewhat more. It is unrealistic
to expect that literally all citizens will have a normally effective sense
of justice. There will always be egoists and sociopaths—people who
pay no more than lip service to a conception of justice or else have no
such conception at all. Such people are likely to be relatively rare in a
Rawlsian society, and their conduct, too, could be adequately con-
trolled through penal sanctions.

The most serious question about Rawls’s ideal is whether we can
realistically hope for a society whose citizens endorse only one con-
ception of justice. Why should reasonable pluralism, which Rawls
views as an ineliminable characteristic of free societies, neatly exempt
the political values essential to the construction of a social order? There
are various points Rawls might make in defense of his hope for an
overlapping consensus converging on justice as fairness. He can say that
many competing conceptions of justice are vulnerable to serious
philosophical or pragmatic objections. He can add that many com-
peting conceptions are not genuinely incompatible with his own;
utilitarians, for instance, might come to see that their own principle is
unsuitable as a public criterion of justice and might then accept Rawls’s
conception as the one best suited for producing happiness (cf. PL 170).
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And he can claim that general acceptance of his conception, if it could
once be achieved, would perpetuate itself without repression.

There are traces of these thoughts in his writings, but they did not
in the end satisfy Rawls. There will always be worldviews whose
adherents refuse to accept one or another of the basic rights and lib-
erties while pressing for their abolition (PL 65). Furthermore, “it is
inevitable and often desirable that citizens have different views as to
the most appropriate political conception; for the public political
culture is bound to contain different fundamental ideas that can be
developed in different ways. An orderly contest between them over
time is a reliable way to find which one, if any, is most reasonable”
(PL 227). This passage suggests that it would not be an unmitigated
loss if a society well-ordered by justice as fairness turned out not to be
tully achievable.

In the same context, Rawls envisions a society of another sort,
which he deems more realistic. This is a society whose members share
an ideal of the public use reason but one that is not tied to one
particular shared conception of justice. Citizens of this society would,
conscientiously and to the best of their ability, each adopt some po-
litical conception of justice (which may be revised on due reflection)
and would then be guided solely by this conception in all political
decisions about the social order (PL 226—27, 241). Even if citizens are
guided by diverse political conceptions of justice, they may still be
able to resolve their differences about institutional design through civil
discussion. Still, such discussion would go well beyond questions of
how one shared conception of justice should be applied to given
political decision problems.

The citizens of such a society would embrace the same political
virtues and the same duty of civility. But the substance of this duty is
relativized. It would require that citizens, in public deliberations about
the design of the basic structure, set aside their personal interests and
values in favor not of one (Rawls’s) but in favor of their own respective
conceptions of justice. This duty would require, in addition, that
citizens understand their conceptions of justice as political ones: ones
that can be developed and supported on the basis of values available in
the public political culture, without appeal to controversial compre-
hensive doctrines.

Rawls understands, of course, that citizens, civility notwithstand-
ing, will tend to select, from those political conceptions of justice
supportable in their culture, one that closely matches their own per-
sonal values or can be expected to promote their personal values or
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interests. People with similar economic interests and similar concep-
tions of the good will also tend to have similar conceptions of justice
(PL 164).

Rawls hopes that in such a society only a few liberal political con-
ceptions of justice would endure. These conceptions would largely
coincide in their implications for the constitutional essentials, and
their political rivalry would thereby be much mitigated. (There would
be no need to fear that the proponents of some conceptions of justice
would use their political clout to entrench themselves by revising the
electoral system or basic political or other rights.) And a society of this
kind would thus come close to the ideal of a society well-ordered by
Justice as fairness.

And yet, one of Rawls’s constitutional essentials might be con-
troversial in such a society: According to some liberal conceptions of
justice, a just social order need not ensure the fair value of the basic
political liberties for all citizens. Moreover, because different liberal
conceptions of justice would provide different justifications for the
remaining constitutional essentials, there is also the possibility of con-
flict over how these constitutional provisions are to be interpreted in
difficult cases and applied, and possibly adjusted, when circumstances
and conditions change. Finally, such a society would probably en-
gender conflicts over matters of basic justice. Rawls came to doubt
that general agreement on fair equality of opportunity and the dif-
ference principle would ever be reached.

Perhaps one can say that Rawls came to see a society well-ordered
by his conception of justice as the possibly unattainable end point of a
progressive historical process of broadening and deepening an existing
constitutional consensus. Broadening this consensus involves achiev-
ing agreement on ever more constitutional essentials and matters of
basic justice. Deepening it involves achieving ever more agreement
on the principles and ideals, empirical facts, and assumptions on which
the general acceptance of an institutional order is to be based. Such
broadening and deepening is limited, of course, by the concept of a
political conception of justice: No attempt should be made to broaden
the consensus beyond the design of the basic structure or to deepen it
through incorporating ultimate philosophical or religious foundations
tied to some particular comprehensive doctrine.

Even if no conception of justice can achieve its ideal—a society
well-ordered by this conception—such ideals are nonetheless an im-
portant part of these conceptions. An ideal of this kind allows us con-
cretely to examine whether we can really accept the conception of
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justice that gives rise to it. And such an ideal also gives concrete
direction to our striving toward a more just world. So long as we are
convinced that a stable society in the vicinity of the ideal can be

achieved, working toward its realization is (in a sufficiently strong
sense) realistic.



Eight
ON JUSTIFICATION

E have explored five elements of justice as fairness. We began

with its public criterion of justice (the two principles with the
two priority rules), the guidelines for the application of this criterion,
and the political virtues (the ideal of public reason and the duty of
civility). These three elements led us to the fourth, namely, the ideal of
a society well-ordered by Rawls’s conception, which ideal might be
further specified through additional information about a society’s
specific conditions (e.g., its natural environment, culture, and level of
technological and economic development). These four elements are
supposed to guide the political conduct of citizens—not only of the
hypothetical citizens of the ideal society but also of the actual citizens
here and now. For this, a fifth element is also required: the justificatory
device of the original position, which citizens can draw on in two
ways: This thought experiment helps citizens understand how to apply
the first four elements to new institutional design problems. And it may
sometimes also guide them in adjusting these four elements in light of
new empirical knowledge and insights, typically incorporated into the
thought experiment by modifying the information the parties are
presumed to have.

The justification of the first four elements through the device of
the original position is an internal justification, one that itself is part of
Rawls’s conception of justice as fairness. We should ask then how this
conception itself, as a whole, is to be justified—from the outside, as it
were. This question again arises from two perspectives: the citizens of
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a society well-ordered by Rawls’s conception must have reasons for
believing their society to be just in virtue of the fact that it realizes
precisely this conception, and we, here and now, must have reasons
for evaluating and reforming the basic structure of our society by
reference to precisely this conception of justice. I will concentrate on
the second, more difficult problem: What external justification can
Rawls offer to those of his fellow citizens who are not yet convinced
by his conception and perhaps even reject important elements of it,
such as the fair value of political liberties, fair equality of opportunity,
or the difference principle?

8.1 Reflective Equilibrium

Rawls proceeds from the assumption that his readers, much like
himself, want to develop a conception of justice. The thought process
that had led him to his conception might therefore be of interest to
them as well. Such reflection must begin with something one already
accepts, from existing convictions of relevance to the topic of justice.
But a collection of diverse convictions is not yet a conception of
justice. With respect to a given decision problem, there will often be
several different convictions that imply mutually incompatible solu-
tions. A conception of justice, by contrast, should yield definite so-
lutions. When several considerations bear on an institutional design
decision, such a conception will therefore set priorities or assign
weights so as to facilitate a definite solution. (It may yield two equal-
best solutions, of course. But it must not give us two solutions of
which each is better in one respect and worse in another, without
offering any basis for an overall judgment.) Moreover, a conception of
justice should be complete within its domain, in contrast to a mere
collection of convictions which may imply nothing at all about some
pertinent design decisions.

The task is then, beginning from one’s initial convictions, to go
beyond them toward a conception of justice. This effort is presumably
itself motivated by a moral conviction—the conviction, perhaps, that
one should eliminate contradictions, gaps, and biases in one’s justice
judgments and should therefore develop a complete conception of
justice. Toward this end, Rawls suggests the following method: One
concentrates on those convictions in which one is especially confi-
dent, which one has not had reasons to doubt for some time. Rawls
calls these considered judgments, fixed and settled. Convictions of many
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kinds may qualify: moral and religious convictions, other kinds of nor-
mative convictions (in logic, decision theory, etc.), and empirical and
philosophical convictions. Such convictions may exist at any level of
generality: from the concrete conviction that a particular policy is
unjust and could not have been adopted in a just society, to the more
abstract conviction that all adults should have equal political rights, to
the still more abstract conviction that it is a desirable feature in a
conception of justice that the members of the society it regulates
would themselves agree to it beforehand. One tries, then, to relate
these firm convictions so as to check them against one another and to
forge them into a complete conception of justice.

The basic idea is that it is reasonable to increase the plausibility one
ascribes to some firmly held conviction if one finds it to cohere with
other firmly held convictions—and, conversely, to reduce the plau-
sibility one ascribes to it if one finds that it cannot be reconciled with
the others. We are familiar with analogous thoughts in other domains.
A jury member, for instance, ascribes a certain initial credibility to the
testimony of each witness and then adjusts these credibilities on the
basis of critical comparisons. If two material witnesses give indepen-
dent and matching descriptions of events, each of their testimonies
becomes more credible than it would have been on its own. Conversely,
if two witnesses contradict one another, this immediately reduces the
credibility ascribed to each of their testimonies—though the credibility
ascribed to one may be raised again when further evidence corrobo-
rates it or indicates that the conflicting testimony was false. Appreci-
ating this analogy, we should note this difference: While the jury
member proceeds on the assumption that, independent of the wit-
nesses’ reports, there is a fact of the matter concerning what actually
happened, Rawls leaves open the question of whether there is a moral
reality or moral truth independent of our convictions. The overlapping
consensus he aims at is meant to solve a practical problem, to achieve
justly ordered coexistence. Attempts to broaden such consensus to
encompass claims about moral realism or objectivity would unneces-
sarily complicate this task. Rawls therefore excludes such issues from
the envisioned overlapping consensus, leaving citizens to judge them
individually according to their respective worldviews.

How is one to relate different convictions to one another when
they have nonintersecting spheres of application—so that they do not
agree or disagree about any particular cases? One can try to find a
single principle underlying several more concrete convictions. Con-
firmed by the latter, such a principle would gain its own credibility,
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and one could then relate it to other more concrete convictions for
the purpose of mutual testing. Rawls makes use of this strategy, ex-
plicitly comparing it with procedures used in linguistics (T'f 41). Our
intuitive sense for our native language allows us to classify many ex-
pressions as definitely grammatical or definitely ungrammatical. Still,
there are certain expressions about which we are unsure. In this sit-
uation, we can try to glean from the most definite cases more general
grammatical rules, on the basis of which we can then decide more
doubtful cases. This process of reflection is likely in turn to influence
our linguistic intuitions. When a dubious expression is authorized by a
rule that is confirmed by many definitely grammatical expressions,
then the initially dubious expression will, in time, come to seem
grammatically correct.

Rawls suggests that we can develop our sense of justice in analogy
to this way of developing our intuitive linguistic sense. Here, however,
the recourse to ever more general convictions can be carried much
further than in linguistics. Rawls tries to develop a universal procedure
for solving pertinent decision problems, which procedure would then
be specified and corrected by recourse to more concrete convictions.
The idea of a hypothetical social contract provides such a procedure:
“The original position serves as a mediating idea by which all our
considered convictions, whatever their level of generality...can be
brought to bear on one another” (PL 26). This mediating idea is itself a
highly abstract conviction to the effect that judgments of justice in the
real world can be modeled on judgments of rational self-interest in a
fictional situation. The just way of solving a given decision problem is
the way citizens themselves would have endorsed prudentially, before
their birth, as it were, in ignorance of their personal characteristics
and the social class of their birth. This very abstract idea mediates among
all our pertinent convictions by relating any one of them to any other.

Some of these convictions concern the procedure itself: the fic-
tional contract situation that we must be able to accept, in all its
details, as fair and adequate to its modeling function. After all, the
procedure should have so much credibility that we will be prepared to
accept its results, whatever they may turn out to be. In other words,
we should be able to accept the original position as a case of pure
procedural justice (T'J 104, PL 72—73).

Other convictions bear upon the fictional agreements of the hy-
pothetical contracting parties. We must be able to accept their agree-
ments as matching our own judgments of justice. This qualifies the
idea of pure procedural justice. We have full confidence in the
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procedure only when we see that its output matches our considered
convictions—much as we fully trust a consultant or umpire only after
having closely observed her performance for some time.

The hoped-for harmony of all our convictions can therefore not be
expected right away. One will go back and forth in one’s deliberations
and reach some dead ends: One will, for instance, explore various
hypothetical contract situations that will ultimately prove unacceptable
because they result in agreements that are at variance with our firmly
held convictions about justice. After much trial and error and conse-
quent fine-tuning, one may finally arrive at a specification of the con-
tract situation such that the fictional agreements reached by the parties
coincide with one’s firm convictions in the great majority of cases.
Such coincidence may give so much credibility to the contractualist
thought experiment that one begins to doubt those very few convic-
tions that militate against its output and feels prepared to revise those
convictions so as to conform them to what the parties would agree to.

If such a process of reflection can really cause a person’s convictions
to adjust to one another, a coherent system of convictions may result:
a unified and complete conception of justice. Rawls says that this
person then reaches a state of reflective equilibrium. There is a harmo-
nious balance between the procedure she accepts and her more
concrete convictions—and therefore also harmony among all her con-
victions as each of them confirms the process and is in turn confirmed
by it.

Such a state of reflective equilibrium is not necessarily permanent.
One may encounter experiences that shake up one’s most firmly held
convictions. Or one may become aware, through moral writings or
discussions, of new possibilities for systematizing one’s convictions.
Referring to this latter possibility, Rawls distinguishes between nar-
row and wide reflective equilibrium (CP 289—90). A reflective equi-
librium that arises through reflection on merely one’s own prior
convictions is narrow. A process of reflection that also pays careful
attention to the moral conceptions advanced by others—in one’s own
and in foreign intellectual traditions—and thereby gives these a chance
to influence one’s own convictions and systematizations results in a
wide reflective equilibrium.

Ideally, one might even think of a wide reflective equilibrium as
incorporating various narrow reflective equilibria. Here one might
take various unifying ideas competing with that of a hypothetical social
contract and then work out the most convincing critical reconstruction
of one’s considered convictions within each such framework (critical
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reconstruction, because each such account would propose revisions of
one’s considered convictions insofar as these cannot be made to fit
the framework perfectly). One would then reach a plurality of nar-
row reflective equilibria—best systematizations one can give of one’s
considered convictions within various frameworks: within the frame-
work of a fictional impartial observer equally concerned with the well-
being of each individual (as deployed by Adam Smith), within the
framework of a republican state that guarantees its citizens mutually
consistent equal domains of external freedom (as developed by Kant),
within the framework of a recursive, historical justification of social
institutions (as proposed by John Locke and Robert Nozick), within a
perfectionist framework that revolves around an account of human
excellences, and so on. Developing and comparing these competing
best critical reconstructions, one would in the end feel drawn toward
the one that best fits one’s (now more educated) considered convic-
tions on the whole. One would then embrace this conception in wide
reflective equilibrium, in full view of the alternative systematizations
one has worked up and then found less convincing.

The content of any reflective equilibrium will naturally depend on
the convictions with which one begins one’s process of reflection. This
might be seen as a problem. A person’s initial convictions may be
shaped by her society’s prevailing ideology, by the views of her parents,
and by any number of other prejudices. Even confrontation with
conceptions from other cultures and epochs will not be able to neu-
tralize the influences entirely. Rawls can concede these points and yet
deny that they constitute an objection to his method. By aiming for
wide reflective equilibrium, we do all that we can do to free ourselves
from biases and prejudices. There is no external and independent
touchstone of justice against which we could check our convictions.
To be sure, some people come to accept something as such an inde-
pendent touchstone—some religious text, perhaps, or some theory
about the developmental logic of human history. But such acceptance,
if it has a reasonable basis at all, must again be grounded in one’s
antecedent convictions, through which one recognizes a text or person
as divine or a theory of human history as compelling.

While Rawls’s reflective equilibrium is focused on social justice,
on the terms on which one is to live with others in society, this
equilibrium itself is defined as a state of a single individual. Rawls’s
aim is to “‘characterize one (educated) person’s sense of justice” in a
systematic way (T'F 44). This may seem like an excessively mono-
logical undertaking. Each individual is supposed to systematize his
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relevant convictions into one unified, plausible conception of justice.
To attain wide reflective equilibrium he must, to be sure, engage with
the thoughts and systematizations of others. But the judgment how to
assess these engagements and how to adjust his own reflections in
response to them is once more his alone. When he finally arrives at a set
of convictions about justice that support one another well in a wide
reflective equilibrium, this achievement has justificatory force. It sa-
tisfies him that he has firmly grounded his convictions, perhaps as
firmly as he could, and renders his unified convictions highly credible
to him. But this achievement has no justificatory force for others and
will not render his convictions any more credible to them.

But the project is not quite so monological as it seems. Other people
do not merely enrich my moral thinking by showing me alternate
possibilities of reflection and systematization that challenge my con-
victions and reasoning. Others also furnish an important motive for
seeking wide reflective equilibrium. I develop a conception of justice
not merely as a guide for conduct but also to show others that I am
genuinely concerned with justice and hence willing to act and willing
to restrain my conduct in accordance with firmly held and enduring
principles. To fulfill this function, my conception of justice must also
be coherent, unified, and comprehensible, so that others can clearly see
what it requires of me and of anyone in diverse realistic circumstances.

There is an even deeper qualification to be added. It is one of my
initial considered convictions that I should give weight to the con-
sidered judgments of others. When people whose intelligence, in-
tegrity, and life experience I have learned to respect think that some of
my judgments are wrong, I myself must remain less than fully satisfied
with these judgments. This convergence-promoting thought has wide
appeal—in physics and religion as much as in matters of justice. And
Rawls has at least hinted at it through his idea of a general reflective
equilibrium, defined as involving convergence among citizens (JFR
31). Only with such convergence would a public conception of jus-
tice be justified fully in some society.

To facilitate such convergence, citizens must not merely be open
to being convinced by others but also be willing to try to convince
them. There are many reasons for citizens to want to influence others’
convictions and reflections toward a shared conception of justice: One
may want to improve their reflections or have one’s own validated by
their approval; one may need their help in implementing some policy
measure; one may want them to appreciate one’s conduct as just; or
one may want to promote an overlapping consensus. In order to be
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convincing to others, one’s conception of justice must not merely be
coherent, unified, and comprehensible but also be capable of being
presented and justified in such a way that one’s fellow citizens can
accept it. One therefore has reason to exclude from such presentation
and justification those among one’s considered convictions that de-
pend upon one’s own religious, moral, or philosophical worldview
and to invoke instead only such considered judgments and factual
premises as are widely accepted and at least implicitly part of the so-
ciety’s public culture. This is a counsel of political prudence, especially
to those committed to a comprehensive worldview that is not shared
by most of their fellow citizens. But, more important, it is also a duty—
a specific application of the duty of civility—that Rawls places upon
citizens, including actual ones here and now, and that he has himself
observed in addressing his fellow citizens through his writings and
teachings.

At this point we come across a new difficulty. Some of the firm
convictions with which individuals begin their process of reflection are
likely to be dependent on their respective comprehensive world-
views—in regard to which, Rawls believes, the citizens of a modern
democratic society unavoidably diverge. These particular convictions
are not excluded from the reflective process and are bound to affect its
result. For instance, the reflections of art lovers more than those of
other citizens are likely to equilibrate toward a conception of justice
that permits state support for the arts. And the reflections of Catholic
men are more likely than those of non-Catholic women to equilibrate
toward a conception of justice that permits a broad legal ban of
abortions. This phenomenon impedes progress toward an overlapping
consensus.

But there is a still deeper difficulty. Rawls asks that citizens who
invoke a conception of justice in public should justify this conception
without appeal to any elements of their comprehensive worldview.
And this may be asking too much. Consider a citizen who holds, in
wide reflective equilibrium, a conception of justice whose content is
substantially influenced by various unmistakably Catholic convictions
that she holds very firmly. How is she to justify her conception of
justice in public? If she relies on her Catholic convictions, she runs
afoul of her duty of civility. If she appeals only to the remainder of her
firmest convictions, her reflective commitment to this conception of
justice is likely to remain mysterious—the best systematization of all
her considered convictions is unlikely also to be the best systemati-
zation of the subset she may invoke in public justifications. And if she
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replicates the upshot of her wide reflective equilibrium by mis-
representing her own reflection—by replacing the Catholic considered
convictions she holds but cannot appeal to with other convictions she
can appeal to but does not hold, perhaps, or by misstating the weight
and importance she actually attaches to the convictions she can appeal
to—she comes to exemplify the problem of the hypocrisy mentioned
earlier. How then is such a citizen to conduct herself in public dis-
cussions of justice?

This is a difficulty internal to Rawls’s theory, a difficulty for his
ideal of a society whose members observe the duty of civility. And it is
also a difficulty for Rawls himself as he is, after all, trying publicly to
convince his fellow citizens of his conception of justice. He intro-
duces this conception to them as the one that best systematizes all
his considered judgments about justice. In justifying this conception,
however, he appeals only to those convictions that have a place in the
political culture of his society or are very widely shared by his fellow
citizens, and he is silent about any remaining firm convictions, which
are dependent on his comprehensive worldview. Perhaps Rawls had
no such remaining firm convictions dependent on some compre-
hensive conception of the good. But if he did have such convictions,
they would very likely have affected the content of his conception of
justice. And Rawls would then have to have fudged his justification of
this conception a bit: interpreting, weighting, and bending the con-
sidered judgments he is permitted to appeal to so that they uniquely
support the conception of justice that best corresponds to the totality
of his considered judgments.

One might think that this problem can be solved by envisioning
the reflective process as drawing on only those firm convictions that
also have a place in the public political culture of one’s society. But
this solution is unworkable. Were one to set aside some of one’s initial
considered convictions from the start, then one could easily end up
with a conception of justice that one would oneself feel compelled to
reject in light of the totality of all one’s most deeply held convictions.
By envisioning citizens’ reflection in this way, Rawls would moreover
have jettisoned the hope that their publicly accessible convictions
would, over time, transform their doctrine-dependent ones so as to
render the latter ever more accepting and even supportive of the idea
of a political conception of justice sustained by an overlapping con-
sensus. These drawbacks would dash the hope for an overlapping
consensus among citizens wholeheartedly committed to a common
conception of justice. And it thus makes good sense for Rawls to insist



170 JOHN RAWLS: HIS LIFE AND THEORY OF JUSTICE

that each citizen’s process of reflection should take account of all of
her firm convictions—so that at the end of the process she will fully
embrace its result. Of course, this leaves the problem still unsolved.

At this point, Rawls can still express the hope that doctrine-
dependent convictions will only rarely affect the outcome of a citizen’s
effort toward reflective equilibrium. This is so because there are likely
to be, in a given society at some given time, only a few political
conceptions of justice that are serious candidates—that is, sufficiently
unified, coherent, and credible in terms of their content—for citizens
whose convictions were formed in this society (T 44). Rawls ob-
serves that in most societies there are only a few live theoretical
traditions—traditions that are continually being perfected through
internal innovations and mutual critique. If a random citizen of the
United States, for example, were to think about justice in a serious
way, she would most likely reach a wide reflective equilibrium whose
content corresponds roughly to the contemporary libertarian, liberal,
or utilitarian school. On this supposition, doctrine-dependent con-
victions may indeed be unlikely to make a difference to the upshot of
a citizen’s reflective equilibration. But then the supposition down-
plays the fact that each of the grand traditions contains several variants
and that the substantive discrepancies among these variants are often of
great consequence.

8.2 Fundamental Ideas

When developing a conception of justice, one is to draw upon all of
one’s firm and well-considered convictions so that one can then
morally commit oneself to this conception wholeheartedly. But when
one presents one’s conception to others and justifies it to them, one is to
appeal only to generally accepted convictions: ‘““Since justification is
addressed to others, it proceeds from what is, or can be, held in com-
mon; and so we begin from shared fundamental ideas implicit in the
public political culture in the hope of developing from them a political
conception that can gain free and reasoned agreement in judgment”
(PL 100-T1). Let us examine how Rawls envisions such a justification to
others.

As the quote shows, such a justification should appeal to ideas that
are part of the public political culture. Rawls uses the word “idea” in
a deliberately vague sense that covers everything from concept to con-
ception (PL 14n15). We want to elucidate this spectrum of meanings
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through the example of the “idea” of justice. In a very weak sense,
I have an idea of justice when I possess the concept—when I know
what the word “‘justice”” means. I know, then, that justice is a property
of social institutions, one that they have if, and only if, they regulate
the interactions of their participants in a morally acceptable manner.
In a very strong sense, I have an idea of justice when I am able to specify
very precisely how social institutions must be designed in order to be
just. An idea in this strong sense is a conception of justice. Of course,
there are many such conceptions, but their respective proponents can
disagree materially only if they agree on the concept. Rawls need not
take on someone who thinks of justice as a property of dogs, say, and
then offers a specific “conception of justice” on this basis.

We can distinguish here two stages of specification. The first one
specifies a concept through a definition (perhaps with the help of il-
lustrations and examples). This specification is complete as soon as the
conceptual elements introduced in the definition are collectively suf-
ficient to delineate the concept precisely. Then a second specification
can begin, one in which the content of the concept in question is
narrowed down further by reference to potentially controversial values
or purposes. In the case of evaluative concepts like justice, this second
specification involves substantive claims about how the positive and
negative assessments expressed in using the concept are to be assigned:
How should we judge which social institutions merit the label just
and which the label unjust? In the case of nonevaluative concepts like
society, the second specification introduces values in light of which
societies should be assessed and designed—values that allow us to en-
vision a society as it ought to be. In both cases, the second specification
draws on substantive value judgments that go beyond the meaning of
the word and thereby specifies a concept of something into a con-
ception of it.

In the case of an evaluative concept of X, it is always clear what is
meant by a conception of X. In the case of a nonevaluative concept,
this may be unclear. Sometimes such talk brings nothing to mind: We
may have no clue, for instance, how to conceive oxygen as it ought to
be (gaseous?). Sometimes such talk brings to mind too much: We may
conceive human beings as they ought to be in terms of physique,
talents, moral character, and more.

When Rawls talks of fundamental ideas being involved in justifi-
cation to others, he is not thinking of fully worked-out conceptions,
for these are supposed to be controversial in the public political cul-
ture of a democratic society. Nor is he thinking of concepts, for these
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are likely to be common ground already and, in any case, have little
justificatory potential (political debates are rarely decided by looking
up words in even the most excellent dictionary). The ideas at issue
here are then partial conceptions—partially specified conceptions that,
though specific enough to entail some value judgments, nevertheless
remain vague. Let us henceforth use the expression “idea of X in this
narrower Rawlsian sense for something that is more specific than the
concept of X but less specific than a conception of X. In a given
society, there may then be a widely accepted idea of justice that entails
various value judgments such as, for example, that it is unjust for
citizens’ basic rights to depend (as in feudalism) on their descent.
Entailing such value judgments, this idea is more specific than the
concept of justice: Denial of the value judgments (““it is just for nobles
to be assigned more extensive basic rights than commoners’) is not
self-contradictory. Yet this idea is also less specific than a conception
of justice insofar as it lacks the determinacy and completeness Rawls
requires from something meriting this title.

Now it is likely that most of the conceptions of justice seriously
held in a society are compatible with the idea of justice contained in
its public political culture. It will hardly be possible, therefore, to justify
the choice of one candidate conception solely by appeal to that idea.
Still, the public political culture may contain various other widely ac-
cepted ideas, which entail additional value judgments. And it may then
be possible to justify the choice of one candidate conception of justice
by showing that it provides the most plausible interpretation and de-
velopment of a whole set of ideas. This is the justificatory strategy
Rawls is pursuing.

The two most important ideas Rawls claims to find in the public
political culture of his society are those of society and citizen. These
ideas go beyond the mere concepts toward an idea of society “‘as a fair
system of social cooperation between free and equal persons viewed as
fully cooperating members of society over a complete life”” (PL 9). In
a society in whose culture this normative idea is implicitly contained
and in which it is generally accepted, the task of political philosophy
can be summarized in the following question: ‘“What is the most
appropriate conception of justice for specifying the fair terms of social
cooperation between citizens regarded as free and equal, and as fully
cooperating members of society over a complete life, from one gen-
eration to the next?”” (PL 3).

Rawls wants to show that his conception is the one best suited
to do this, and he tries to present it as such a specification. His
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conception of justice specifies ideas in the public political culture of
his society by relating them to one another partly through further
ideas Rawls develops. Thus, the idea of society is specified through
the fundamental ideas of society as a fair system of cooperation and a well-
ordered society. The idea of citizen is specified as the fundamental idea
of citizens as free and equal. And these specifications are supported and
connected by the fundamental ideas of the basic structure, the original
position, and public justification, which are further connected to the ideas
of reflective equilibrium and an overlapping consensus.

In the characterization and further specification of these ideas, more
and more other ideas come into play—some explicitly so called, others
not. A list of such ideas cannot be complete, but here are the more
important ideas, not yet identified as such, which Rawls incorporates
into his conception of justice: person, the rational, goodness as rationality,
primary goods, conception of the good, (reasonable) comprehensive doctrine,
mutual advantage, reciprocity, cooperation, impartiality, equality, fairness, so-
cial contract, justice as fairness, pure procedural justice, legitimate expectations,
responsibility for ends, basic needs, social minimum, freedom, basic rights and
liberties, democracy, equality of opportunity, constitutional essentials, strains of
commitment, stability, priority of right, legitimacy, practical reason, ( free) public
reason, reasonable pluralism, reasonable disagreement, method of avoidance, the
domain of the political, a political conception of justice, political liberalism,
political constructivism, autonomy, self-respect, fundamental interests, moral
powers, sense of justice, burdens of judgment, political virtues, tolerance, civility,
community. Of the great majority of these ideas, Rawls can claim that
they are implicit in the public political culture of his society—at least in
rudimentary form, and not always under the name Rawls gives them—
while of some (e.g., original position, fundamental interests, primary goods,
method of avoidance) he would be able to claim only that they emerge as
by-products of the work of developing and specifying the former.

I will not attempt here to give an exhaustive account of how Rawls
builds his conception of justice from these ideas in a process that also
specifies each of these ideas further by determining more precisely its
role and significance in relation to all the others. Insofar as space
allows, this has already been done in earlier chapters. Here the task is
to clarify what Rawls’s achievement has to do with justification.
Rawls can claim to have given the best reconstruction of his society’s
public political culture. Backed by his mighty theoretical edifice, this
claim has a certain weight and gives rise to a burden of proof.

An opponent must either challenge Rawls’s reconstruction or else
produce a similarly weighty competitor. One can challenge Rawls by
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showing, for example, that he has misunderstood certain ideas implicit
in the public political culture or that he has left out certain other im-
portant ideas that cannot be made to fit with his conception. One can
compete with Rawls by developing a conception of justice that sys-
tematizes, in a similarly convincing and elegant way, the ideas implicit
in the public political culture of the same society.

Developing such a competing conception is surely possible: One
might specify the ideas Rawls appeals to somewhat differently, relate
them to one another in other ways, assign less weight than Rawls does
to some and more to others, exclude some ideas Rawls draws on, and
include some ideas Rawls ignores. In these ways, with ingenuity and
patience, it should be possible to develop a theoretical edifice whose
unity and power make it as appealing a reconstruction as Rawls has
produced. But this work must actually be performed and be delivered
for inspection. Citizens should not be impressed with a mere inde-
terminate possibility. They need to make judgments of justice, here
and now, about decisions on the political agenda, and in the absence of
a convincing alternative, it makes sense for them to base these judg-
ments on the best-articulated credible conception of justice available
to them.

If this makes sense, then Rawls can claim to have provided his
tellow citizens with a justification of his conception. It is not a de-
finitive justification, to be sure. But in a modern pluralistic society,
there can anyway be no definitive justification, according to Rawls.
The best that can be done in such a society by way of justification is to
provide a fully elaborated conception of justice that gives a more
convincing and better articulated reconstruction of this society’s public
political culture than any of its competitors does. This is something
that Rawls can be said, with some plausibility, to have achieved. If so,
then his conception is the best basis we can have on which to make
legitimate political decisions.

8.3 Truth and Reasonableness

Providing justification in the sense discussed belongs to the business of
philosophy: “The real task [of political philosophy when it presents
itself in the public culture of a democratic society] is to discover and
formulate the deeper bases of agreement which one hopes are em-
bedded in common sense” (CP 306). This quote may suggest cultural
relativism: A conception of justice is justified for a given society if, and
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only if, it accounts for the ideas contained in the public political
culture of this society in a more credible and unified way than any
competing conception. Analogously, the idea of reflective equilibrium
may suggest individualism or subjectivism: A conception of justice is
justified for an individual if, and only if] it accounts for the totality of
this person’s firm and considered convictions in a more credible and
unified way than any competing conception.

The suspicion of relativism solidifies when Rawls continues,
“I should emphasize that what I have called the ‘real task’ of justifying
a conception of justice is not primarily an epistemological problem.
The search for reasonable grounds for reaching agreement rooted in
our conception of ourselves and in our relation to society replaces the
search for moral truth” (CP 306). Is Rawls then a relativist, who
denies the existence of universally valid moral norms? No. Embracing
relativism would undermine Rawls’s hope of making his conception
of justice the focal point of an overlapping consensus, as many com-
prehensive doctrines emphatically reject relativism. Other worldviews,
whose support Rawls would also like to win, accept some version of
moral relativism, however. And so Rawls once more follows his method
of avoidance (CP 434). A political conception of justice that is to be
respected and applied by people with diverse worldviews need not
either affirm or deny that its norms have universal validity. For it to be
justified against competing conceptions, it need merely be the most
reasonable one for us, the best available reconstruction of our public
political culture. Many who support this conception of justice on the
basis of a deeper and more comprehensive worldview will also hold
this conception to be true and valid universally. But they need not be
disturbed if some of their fellow citizens regard it not as true, but only
as reasonable for us or fitting in our culture—so long as these fellow
citizens feel morally bound by it.

Discussing those more comprehensive worldviews found in a free
democratic society, Rawls often uses the qualifier “‘religious or moral or
philosophical.” The inclusion of ““philosophical” alludes to philosophi-
cal controversies outside Rawls’s concern of settling the substantive
content of a shared political conception of justice. Such controversies
may be over subjectivism, relativism, objectivism, and realism with
respect to moral values, for example. Rawls treats such controversies
as he treats those about ethics, morals, and religion: Settling them
definitively in a publicly demonstrable way is probably impossible and,
more important, is unnecessary for achieving general agreement on a
conception of justice and basic structure design. Political philosophy
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as Rawls practices it thus strives to remain largely independent, not
only of comprehensive moral and religious views but also of other
areas of philosophy—to stay “‘on the surface, philosophically speak-
ing” (CP 3953).

Rawls’s method of avoidance runs into a problem, however.
Those who believe in moral truth, or even in a moral reality inde-
pendent of human beings, may have very difterent ideas about how a
conception of justice should be grounded and justified. They may
complain that Rawls, though he eschews commitment to any meta-
ethical position, is actually grounding and justifying his conception
like someone who does not believe in the existence of moral truth.

Rawls would, I believe, answer this complaint as follows: As far as
justification to oneself is concerned, there is no reasonable alternative
to the quest forreflective equilibrium. Thus even intuitionists, for whom
correct moral judgments are expressions of the truth about an inde-
pendent order of moral values (PL 112), will want to distinguish
between moral judgments that merely seem intuitively correct to
someone and those that actually are correct. In drawing this distinc-
tion, they have no other guide than this: Can the judgment in
question be reconciled with others within the framework of a single
conception? Now there may be intuitionists who see no reason for
doubting their moral perceptions unless they encounter conflicts
among them. They may hold that, while it would be nice if the moral
truth were as simple and elegant as Newtonian physics, if it turns out
to be messy and complicated, we will just have to put up with that.
Such intuitionists would be less inclined toward critical examination,
revision, and theory building than Rawls is. But this preference has
nothing to do with their intuitionism: Nonintuitionists, too, may be
averse to theorizing, perhaps because they lack a strong conviction
that their various convictions about justice should be systematizable
into a consistent and complete conception. And intuitionists, too, may
be strongly disposed toward theorizing, perhaps on account of a clear
and powerful intuition that the moral truth must be unitary and el-
egant. So Rawls indeed cannot expect others to be as keen as he is on
revising their initial convictions for the sake of greater systematic
unity. But he can certainly insist that his model of reflective equi-
librium is equally acceptable to adherents of many meta-ethical po-
sitions and therefore at right angles to their disputes (PL 95—96).

As far as justification to one’s fellow citizens is concerned, it may
seem that someone who believes himself in possession of the moral
truth has much less reason to observe the duty of civility than someone
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who ascribes no truth value to moral convictions. Why shouldn’t one
impose the moral truth upon one’s fellow citizens, when one can, even
if one cannot justify this truth to them by appeal to ideas available in
the public political culture? And why shouldn’t one resist demo-
cratically instituted laws when they flagrantly run counter to the moral
truth? Two possible answers are: (1) because one cannot be sure that
what one now firmly believes to be the moral truth really is the moral
truth, and (2) because one believes the liberal principle of legitimacy
and the duty of civility to be part of the moral truth. Some objectivists
might reject both answers, and they would then stand outside the
overlapping consensus Rawls seeks. But the mere possibility of these
two objectivist answers shows that Rawls’s model of justification to
others is also meta-ethically noncommittal. It does not implicitly deny
(or affirm) that moral statements have truth value.



Nine
THE RECEPTION OF JUSTICE AS FAIRNESS

I T is a commonplace that Rawls’s A Theory of Fustice brought political
philosophy back to life, inspiring a flood of many thousands of
articles in the journals of philosophy, political science, economics, and
law. It is also well known that this work has been translated into
twenty-eight languages, has sold some four hundred thousand copies
in English alone (it holds the record at Harvard University Press), and
has also found many supporters in the developing world. I mention
these facts only in passing to concentrate instead on three important
substantive debates in which Rawls’s conception of justice has become
involved.

9.1 Rawls and Libertarianism

Merely three years after the publication of T§, another Harvard
philosopher, Robert Nozick (1938—2002), published his counterpro-
posal: Anarchy, State, and Utopia. Nozick’s critique of Rawls centers
around three main points that are still much debated.

Nozick objects, first, to the fact that Rawlsian judgments of justice
are oriented in a consequentialist manner to distributional profiles. He
finds two problems with this: In order to institute any distributional
profile, one must override already existing property rights. And, even
after such a thoroughgoing intervention, further redistributive inter-
ventions will be needed in order to preserve the desired distributional
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profile. Nozick concludes that a conception of justice like Rawls’s
requires an exceedingly interventionist government that, as is typical in
the welfare-state era, continually meddles with free agreements among
citizens. Whoever respects human freedom must reject all conceptions
of justice committed to some distributional profile.

As an alternative to such conceptions, Nozick advocates a historical
conception of justice. According to such a conception, the justice of a
distribution depends not on the extent to which it approximates some
ideal profile, but rather on whether it evolved in a morally acceptable
way. One cannot tell from the shape of a distributional profile
whether or not it is just. For every possible distributional profile could
have evolved in a just way—for instance, through a series of voluntary
poker games in which no one cheats. Nozick applies this idea not only
to the distribution of property but also to that of basic rights. In his
view, slavery is unjust only when people become slaves through force
or deception, not when they freely give up their liberty—in exchange
for help in an emergency, for example.

This criticism, which has gained some popularity in the United
States, involves a fundamental misunderstanding. Fustice as fairness is not
about how government officials, or others, should interfere with
transactions under established rules so as to improve the distribution of
primary goods these produce. Rather, Rawls’s conception addresses
the design of these rules themselves. By raising this issue, Rawls denies
what Nozick’s criticism presupposes, namely, that we already know
which rules should govern social cooperation and which existing
property holdings are morally justified. Rawls proposes that we choose
these rules—the design of our society’s basic structure—on the basis of
the distributional profiles the various practicable sets of rules would
tend to produce. Once these rules are in place, they are to be treated
as an instance of pure procedural justice, exactly as Nozick would
like: The rules are known in advance, and whatever distribution they
generate counts as just and is therefore protected against ad hoc gov-
ernment interference or re-distribution. Rawls’s conception uses in-
formation about distributional profiles for assessing and structuring a
society’s social institutions—never for interfering with their operation.

Rawls can then respond to Nozick that we can accept the outcomes
of free interactions among citizens under existing rules (rather than
“correct’ these outcomes through government meddling) and still avoid
the horrendous outcomes Nozick is willing to countenance. We avoid
such outcomes not through interference or redistribution, but through
careful formulation of the rules that govern citizen interactions and
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thereby condition the resulting distribution. An institutional order
designed on the basis of the distributional profile it tends to produce
will not produce the horrendous outcomes Nozick condones.

What rules are best for some particular society in some particular
period is, for Rawls, partly an empirical question. These rules may
involve built-in taxes and subsidies and may assign the government an
important role in economic life. In a property-owning democracy, for
example, education is likely to be publicly funded so as to ensure uni-
versal access. Through taxes, wealthy citizens will then contribute more,
and poor ones less, to such an education system than they get out of
it. And is not such redistribution, even if built into the rules, still
redistribution?

It is easy here to fall for the illusion that there are two distinct sets of
rules operating in such a society: the rules that give people what they
deserve, their gross incomes, and the corrective rules that redistribute.
However, this distinction is artificial, and the notion that gross incomes
reflect what people deserve in some deeper sense is false. Both points
are illustrated by the fact that the tax system has a feedback eftect on
gross incomes. This is so because, in making career decisions, people
are sensitive to the net incomes they could earn in various professions.
People attracted to a medical service career, for instance, will use the
ratio between the net income of a doctor and that of a nurse to decide
whether to undertake the more arduous training required to be a
doctor. Thus, the more progressive the tax system is, the greater will be
the ratio of the two gross incomes that would emerge in a market
system. To illustrate: Under a no-tax or flat-tax regime, a 2:T ratio of
gross incomes results in a 2:1 ratio of net incomes, which, let us sup-
pose, produces an efficient mix of doctors and nurses. If a steeply
progressive tax regime is employed instead, the 2:1 ratio of gross in-
comes results in a much lower ratio of net incomes, which would
produce an inefficient mix of mostly nurses. This mix would, how-
ever, not actually come about, because the medical labor market would
adjust to the steeply progressive tax regime through a gross income
ratio above 2:1, which would raise the net income ratio closer to 2:1. It
would be a mistake, therefore, to take the gross income ratio under a
steeply progressive tax regime as indicative of how much doctors are
contributing relative to nurses.

Gross incomes are also affected by many other features of a soci-
ety’s institutional order that have nothing to do with the “true
value” of the contribution they pay for: The gross incomes of pro-
fessionals depend in part on how accessible their career path is to
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citizens from all social strata. The gross incomes of landlords depend
on rules governing ownership of real estate. The gross incomes of
heirs are influenced by inheritance rules and taxes. And gross incomes
available in various industries (tourism, gambling, prostitution, en-
tertainment, hospitality, financial, etc.) are influenced by how these
industries are regulated and policed.

Reflection on all these institutional options gives rise to yet a third
sense of redistribution. Endorsing some particular institutional design,
one might complain that, relative to it, some existing institutional
order is redistributive by engendering lower incomes for investment
bankers and better schooling for children of the poor, say. But this
complaint can have no force because it can be adduced in behalf of
every conceivable institutional design against any other. Every insti-
tutional design “redistributes” things relative to how they would be
distributed under some other design. So understood, the charge of
redistributive interference loses all critical power. To make progress,
we must then focus on precisely the question Rawls has posed: How
can one justify the choice of one institutional design over the remaining
possibilities? Rawls has proposed to do this by reference to the dis-
tributional profiles each candidate design would tend to produce. This
proposal is not vulnerable to the charge that it involves redistribution.

But Nozick presses a second criticism against it which again is meant
to show that his own rather extreme laissez-faire design is superior. In
one variant, this second criticism invokes the idea that (as far as possible)
every member of society should receive the value of his or her con-
tribution. This principle stands in need of justification, of course. But
first of all, its meaning must be explicated. What exactly is the value of a
person’s contribution? Should we say, for instance, that those who
cannot work throughout their lifetime contribute nothing, or should
we say that they contribute a fraction of the natural resources (ultimately
owned by all human beings in common) that are used in production?
There are plainly many competing ways of explicating the principle,
and this fact alone greatly undermines the suggestion that the idea of
contribution can furnish a natural or obvious competitor to Rawls’s
conception of justice.

One may think that this indeterminacy can be overcome through
appeal to a version of the social contract idea. In this variant of his
second criticism, Nozick contends that, if it is to be plausible to
endorse the design of the social order that its participants would have
agreed to ahead of time, then this hypothetical agreement must
be conceived very differently. The agreement presented by Rawls is
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one-sided and unfair: The untalented get the design thatis best for them,
while the talented must put up with this design even if they could do
much better on their own (excluding the untalented). Against this,
Nozick—and others, notably David Gauthier (section 3.2)—maintain
that, if both groups are to cooperate within one social order, their
cooperation ought to be beneficial to both. To ensure this, one should
conceive the hypothetical contract situation as one in which the par-
ties are aware of their natural endowments. This would protect the
interests of the talented by enabling them to refuse cooperation when
their proposed share of the cooperative product is smaller than what
they could produce on their own. The interests of the untalented
are similarly protected, albeit at a much lower level. And the negotia-
tions between the two sides would then be only over the cooperative
surplus, the excess over what the two groups could have produced
separately.

Rawls could respond to this counterproposal by probing the imag-
ined condition of noncooperation which is supposed to provide the
threat potential in the negotiations. Is this a fictional situation without
any moral restrictions, in which one group could threaten the other
with murder or enslavement? If so, then it seems offensive to attach to
the agreements rational parties would make against such a baseline any
moral significance for how we ought to structure our coexistence. Or
is it a fictional situation in which certain moral rules (constraining the
use of force and the appropriation of natural resources, perhaps) are
observed? If so, then these rules would need to be formulated and
justified—which means that the thought experiment, proposed to
deliver a conception of justice, is presupposing that a rudimentary
conception of justice is already on hand.

Moreover, even if the fictional situation were more fully described,
it would still be impossible to work out, even very approximately,
how well the talented and the untalented would do in it. The relevant
subjunctives are simply too remote. Finally, Rawls could also point
out that it is arbitrary to conceive the hypothetical contract as between
these two groups. Why should they be the only groups for which
justice demands that each should fare no worse than it would fare on
its own? All sorts of other groupings in the proposed alternative
thought experiment could also form a coalition demanding that it
should fare no worse than it would fare on its own. And if each con-
ceivable such demand puts a constraint on the agreement, then (quite
apart from the problem of remote subjunctives) it becomes impossible
to work out what agreement would be reached, because the number
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of possible coalitions is simply too large. To see this, take an extremely
small society of 100 people, and consider only scenarios where these
people are divided into two groups of exactly so members each. Even
with these extreme simplifications, we would have about 100 billion
billion billion possible coalitions of so to consider.

Nozick’s third significant criticism of Rawls—one that has also
been taken up by the communitarian Michael Sandel—has to do with
a misleading formulation Rawls has given of the difference principle.
This principle represents in effect, writes Rawls, “an agreement to
regard the distribution of natural talents as in some respects a common
asset” (T 87), “a social asset” (T'F 92), or “a collective asset” (T'F
156). This sounds as if Rawls is proposing to regard natural endow-
ments as common property—as if he is in favor of redistributing
organs and in favor of conscripting talented individuals for forced
labor or at least of imposing especially heavy taxes upon them. Nozick
claims that Rawls, in order to be consistent, must support such mea-
sures, or at least permit them, given that he holds that “‘the initial
endowment of natural assets...[is] arbitrary from a moral point of
view” (T'¥ 274) and that “we do not deserve our place in the dis-
tribution of native endowments” (T'¥ 89).

In reply to this objection, we should first recall that Rawls’s public
criterion of justice focuses exclusively on the distribution of social
primary goods while disregarding all information about natural en-
dowments (though we have also seen, in section 4.3, how difficult it is
for Rawls to justify this focus against the background of his appeal to
the three fundamental interests). His public criterion thus provides no
direct support for a redistribution of organs. It might provide indirect
support in contexts where schemes of organ redistribution, or forced
labor, facilitate economic gains that raise the lowest socioeconomic
position. But such schemes would nonetheless be prohibited as vio-
lations of the (lexically superordinate) first principle of justice. The
same goes for a “‘head tax” on especially talented adults, which No-
zick thinks Rawls’s theory would support. Such a tax would force the
talented into more productive careers and might thereby raise the
lowest socioeconomic position. But it would violate their free choice
of occupation as guaranteed by the first principle of justice (PL 228,
335) and violate formal equality of opportunity by denying talented
people access to low-paying careers that are open to others.

If his public criterion clearly rules out the institutional arrange-
ments Nozick contemplates, how can we explain Rawls’s curious com-
ments about the difference principle? A main point about the cited
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formulations is that a society should benefit from the distribution and
diversity of talents among its members (FFR 75—76). In order to do so,
the economic order may be designed so that the talented are better
rewarded than the less talented for the same expenditure of effort and
so that those with rare or especially productive talents are better re-
warded than those whose talents are middling, common, or of little
economic use. Nozick would completely agree with this claim, which
is widely accepted. Virtually every economic order we know of allows
such variations in reward, often through market mechanisms, which
are useful for eliciting the productive employment of diverse talents.
Rawls’s view is distinctive in demanding that such variations in re-
ward should be structured to the maximum benefit to the lowest
socioeconomic position. This means, roughly, that the net income
rates for various types of work should be influenced, through taxes
and subsidies, for example, in such a way that the lowest net income
rate is as high as possible.

How some specific kind of work is rewarded in a Rawlsian society
depends, then, on many empirical factors. How many citizens have
the talents necessary to do similar work? How inclined are these
citizens to do this work in preference to other kinds of work? What
impact could various possible taxes and subsidies have on the number
of citizens choosing work of this kind and on the quality of their
performance? What contribution does work of this kind make to the
social product? The rewards offered for some particular talent will
depend on these empirical matters concerning the kinds of work this
talent enables its possessor to do.

One might say against such an economic order that certain talents
confer a special value on their possessors, a value that must be reflected
in the distribution of rewards. (Nozick would certainly not support
such an objection, which targets his own laissez-faire economic order
as well.) To this objection, Rawls replies that talents are morally
arbitrary and undeserved. This does not mean that one has no right to
one’s talents, that talents may be confiscated or requisitioned for the
common good. Nor does it mean that the exercise of special talents
should not be rewarded. It means only that no talent gives its possessor
a right to any special reward. Talents are morally inconsequential; they
say nothing about the moral value of their possessor. And rewards for
their exercise may then be structured in whatever way seems best
designed to advance the common good, which the difference prin-
ciple identifies with the lowest socioeconomic position.
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9.2 Rawls and Communitarianism

Libertarianism builds upon the legacies of Locke and Hobbes and
differs from Rawls’s position primarily in supporting a laissez-faire
market economy. United States communitarianism is a more diffuse
intellectual movement that—influenced by Hegel, Aristotle, and the
Scholastics—includes a number of diverse practical-institutional pro-
posals. Some of the representatives of this movement (Alasdair Mac-
Intyre) are on the political right, others (Roberto Unger, Benjamin
Barber) on the left, while others (Michael Walzer, Charles Taylor,
Michael Sandel) develop alternative versions of liberalism, not too
different from Rawls’s own.

Here I will confine my discussion to two points of communitarian
critique addressed specifically to Rawls’s view. The first point is the
central claim of Sandel’s critique of Rawls (also raised earlier, in a
more general fashion, by Bernard Williams). Rawls’s demand that
societies should strive above all toward a just basic structure presup-
poses a particular “metaphysical” or “‘epistemological”’ conception of
the human being that Sandel finds to be both false and morally re-
pugnant. Sandel supports this claim by reference to the way in which
Rawls derives his social ideal from the device of the original position:

The original position is the fulcrum of the justificatory process in that it
is the device through which all justification must pass. ... What issues at
one end in a theory of justice must issue at the other in a theory of the
person, or, more precisely, a theory of the moral subject. Looking from
one direction through the lens of the original position we see the two
principles of justice; looking from the other direction we see a re-
flection of ourselves. (Liberalism and the Limits of Fustice, 47—48)

The theory of the moral subject that Sandel finds to be implicit in
Rawls’s conception envisions people who want to coexist with others
according to just rules and are willing, to this end, to curtail or
abandon all of their other goals, ambitions, ideals, memberships,
friendships, and commitments. Such people have no “constitutive”
commitments—commitments whose abandonment would be un-
thinkable. They can always reinvent themselves, finding new goals,
ideals, and loyalties.

One can hardly blame Sandel for rejecting this image of the moral
subject. But Rawls is not committed to it. His public criterion of
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justice and the basic structure it justifies are no moody deity that
might unpredictably command this or that sacrifice. Citizens of a just
society can, of course, have constitutive commitments. They will, how-
ever, form such commitments with some thought: They will not
become deeply involved with members of the Mafia, will not marry a
professional assassin, and will understand any friendship so that the
moral demands it might make upon them remains within the bounds
of morality. Thus the ideal of a just society does not imply that of
superficial, unconnected citizens.

Rawls does withhold from the parties in the original position all
information about the particular commitments and deep ambitions of
their clients. But this is not to suggest that such constitutive attach-
ments do not matter much. Rather, the reason is twofold: Individuals
acquire such attachments in a particular social context, one determined
in large part by their society’s conception of justice and by its institu-
tional order as shaped by this conception. Because citizens’ constitutive
attachments develop within social structures whose nature is yet to be
agreed upon in the original position, they cannot be presupposed as
already known by the parties in their deliberations. The other reason is
that Rawls seeks a public criterion of justice and matching social in-
stitutions that can be justified to persons with diverse constitutive at-
tachments. He therefore models the choice of the public criterion as
one that plainly does not depend on any particular such attachments.

Although the parties are ignorant of the particular attachments of
those they represent, Rawls does inform them that people usually
have such deep attachments that are essential to them: “citizens in
their personal affairs, or within the internal life of associations, . . . may
have attachments and loves that they believe they would not, or could
not, stand apart from; and they might regard it as unthinkable for
them to view themselves without certain religious or philosophical
convictions and commitments’” (CP 331—32). Rawls does not make
this stipulation as a concession to his critics. He needs it in his justi-
fication of the lexical priority of the basic liberties, in particular, of the
freedoms of conscience and association (T'F §32, PL 310-15, JFR
104—5). And so Rawls can reply to Sandel that his ideal society does
leave space for citizens’ deep commitments—more space, in fact, than
its alternatives.

To be sure, there will be conflicts, even in the best liberal society,
between a citizen’s deep attachments and her or his duties of justice.
And in some cases demanding resolution in favor of justice would be
demanding too much. (This does not mean that one is then justified
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in violating one’s duties of justice; some situations, as Williams says, lie
beyond justification.) A just society can live with such conflicts. So long
as the great majority of citizens honor their duties of justice by sup-
porting its basic structure, its justice, legitimacy, and stability are assured.

Sandel wants citizens of the ideal society to be animated by a shared
idea of the common good that is richer than a shared commitment to
the justice of its basic structure. But he says little about the content of
this idea. He evidently yearns for community—not for those partial
communities within a society which Rawls accommodates (as “‘asso-
ciations”), but for one community that encompasses all members of
society. This ideal must run aground, according to Rawls, on the fact
of reasonable pluralism. A democratic society engenders an abundance
of competing and mutually incompatible values; a society whose
members would all accept the same rich array of community values
cannot be realized without substantial governmental regimentation
and repression. A free societywide community is simply impossible in
the modern era.

Another criticism, set forth in different ways by most communi-
tarians, is based on an empirical sociological thesis. In a liberal society
of Rawlsian provenance, partial communities and deep commitments
simply would not thrive, regardless of how much space there is for
them to do so. This thesis is supported by saying that, in modern
liberal societies, there are no longer any real religious communities or
deeply religious individuals. Friendships have become superficial, los-
ing so much of their value that many prefer bowling alone. Marriages
are fleeting partnerships of convenience, with people staying together
as long as they get along, then seeking new partners when their in-
terests and preferences change. We live today in societies in which
people no longer really believe in anything, except perhaps in justice
or, more likely, in rights of their own on whose enforcement they
may insist always, no matter at what cost to others.

Because this critique of modern culture tends to be accompanied
by a certain nostalgia, it should be pointed out that, though previous
eras were different, they were not necessarily better. There were in-
deed fewer divorces a hundred years ago, but this meant that women
often had to suffer unspeakably under their abusive husbands. There
were indeed more deeply religious individuals, but these were often
exploited and defrauded by their clergymen. This is not to deny that a
liberal social order may involve some loss of values. As Rawls (fol-
lowing Isaiah Berlin) likes to point out, “there is no social world with-
out loss” (CP 462). In every social world, some forms of life will be
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ruled out completely, and many others unable to thrive. In the face of
this fact, we are forced to choose. Rawls holds that, on the basis of our
current state of understanding, we should choose an egalitarian liberal
social order at least for our Western societies.

This is not to concede that Rawls, in supporting this choice, is
willing to accept even very large losses in valuable forms of life. Far
from being an apologist for the status quo, Rawls is convinced that the
society he envisions would do much better in terms of communal
values than existing societies that call themselves liberal. By main-
taining the fair value of the political liberties, his society would draw
poorer citizens into joint public deliberations about justice and the
common good. By maintaining fair equality of opportunity, it would
greatly improve social mobility. By satistying the difference principle,
it would reduce existing wage-rate inequalities, thereby enhancing free
time available, especially to the poorer strata of the population. With
these principles properly institutionalized, Rawls can hope for a gen-
uine sense of reciprocity and civic friendship among citizens, which in
turn could sustain von Humboldt’s idea of a social union of social
unions (T'¥ §79, PL 320—23).

9.3 Rawls and Kant

Rawls’s occasional attempts to present his conception of justice as
importantly Kantian in character has attracted attention as well as some
head shaking (especially among German scholars). Rawls has learned,
and incorporated into his theory, a great deal from some of his em-
inent predecessors. Even among these, however, Kant occupies a
special place. In his lectures and publications, Rawls discussed Kant
more extensively than anyone else and has continually rethought and
reformulated the relationship between his theory and Kant’s.

Rawls has borrowed ideas from other predecessors by detaching
them from their context in those authors: He took from Aristotle the
Aristotelian principle, from Hobbes the idea of a hypothetical nonhis-
torical social contract, from Locke thoughts about liberal tolerance,
from Hume the circumstances of justice, from Rousseau ideas about
democracy and moral education, from Bentham and Marx the focus
on social institutions and from Marx also the interest in the (fair) value
of especially the political liberties, from Mill arguments for freedom of
thought and conscience, from Sidgwick inspiration for the idea of
a reflective equilibrium, and from Hart, finally, various important
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conceptual distinctions, in particular, that between natural duties and
institutional obligations.

From Kant, however, Rawls did not merely learn and borrow.
Kant’s work—Iless the later Rechtslehre, interestingly, than Kant’s moral
philosophy presented in the Groundwork and the Critique of Practical
Reason—decisively inspired Rawls’s own project. Let us then take a
closer look at several aspects of Rawls’s relationship to Kant.

The first significant effort Rawls makes to specify his relationship
to Kant is in §40 of T, where he suggests a ‘“Kantian interpretation”
of his own theory. The basic idea there is that the deliberations of the
parties in the original position correspond to the deliberations of an
individual with a good will who tests her maxims against Kant’s
categorical imperative. The correspondence is, of course, not exact.
Kant describes monological reflections about how to act that lead to
negative conclusions (the rejection of certain maxims). Rawls de-
scribes thinly collective deliberations about institutional design that
lead to a positive conclusion (a particular criterion of justice ought to
be satisfied). Nonetheless, Rawls attempted—with a larger technical
apparatus and a correspondingly greater degree of precision—to show
exactly what, on his interpretation, Kant had also wanted to show:
how rational individuals as such reach moral decisions. Like Kant, he
“begins with the idea that moral principles are the object of rational
choice” (T¥ 221).

What the Kantian interpretation is ultimately supposed to show is
this: “The description of the original position resembles the point of
view of noumenal selves, of what it means to be a free and equal
rational being. ... The original position may be viewed, then, as a
procedural interpretation of Kant’s conception of autonomy and the
categorical imperative within the framework of an empirical theory”
(TF 225—26).

Rawls seeks to connect his device of the original position with
Kant’sidea of autonomy in two ways. ‘“‘Kantheld, I believe, thata person
is acting autonomously when the principles of his action are chosen by
him as the most adequate possible expression of his nature as a free and
rational being. ... Now the veil of ignorance deprives the persons in
the original position of the knowledge that would enable them to
choose heteronomous principles” (1§ 222). Moreover, “the moti-
vational assumption of mutual disinterest parallels Kant’s notion of
autonomy”” (T¥ 223).

Rawls also seeks to connect his principles of justice to the cate-
gorical imperative: “The principles of justice are also analogous to
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categorical imperatives. For by a categorical imperative Kant under-
stands a principle of conduct that applies to a person in virtue of his
nature as a free and equal rational being. . . . The argument for the two
principles of justice does not assume that the parties have particular
ends, but only that they desire certain primary goods. These are things
that it is rational to want whatever else one wants. Thus given human
nature, wanting them is part of being rational...” (T} 222—23).

As Oliver Johnson was the first to show, this analogy fails. This
becomes especially clear when Rawls writes: “My suggestion is that we
think of the original position as in important ways similar to the point
of view from which noumenal selves see the world. The parties qua
noumenal selves have complete freedom to choose whatever principles
they wish; but they also have a desire to express their nature as rational
and equal members of the intelligible realm with precisely this liberty
to choose...” (T 225). Rawls wants to say then that when we orient
our conduct toward the criterion of justice that would be chosen in the
original position, we show thereby that we are motivated and disposed,
like the parties themselves, as ideal-typical free and autonomous
noumenal subjects. But this claim does not fit with Rawls’s description
of the parties’ rationality as means-ends rationality in a narrow econ-
omistic sense (7.F 125). Wanting as many all-purpose means as possible
and wanting to express one’s nature as a rational member of the in-
telligible world are not two variations on the same desire. Prudential
rationality in the pursuit of given ends is not what Kant means by
reason—though Rawls, in this passage, uses the predicate rational in
both senses. [Elsewhere in T §, Rawls shows that he is well aware of the
difference and distinguishes clearly between rational and reasonable
(e.g., TF 16-17).] The parties in the original position are rational
maximizers, not free and autonomous noumenal subjects.

One could try to get around this criticism through a modification
of the Kantian interpretation suggested by Stephen Darwall. Darwall
defends the conclusion of §40: “men exhibit their freedom, their
independence from the contingencies of nature and society, by acting
in ways they would acknowledge in the original position” (T 225).
But he does not endorse Rawls’s way of arriving at this conclusion
and does not present the parties as free, autonomous, and verniinftig
(reasonable). Darwall’s revision—adopted and further developed by
Rawls himself (CP 303—22)—distinguishes the merely rational auton-
omy of the parties from the full autonomy of actual citizens in existing
or ideal societies. Its basic idea 1s this: Guided by Kant in envisioning a
just society, we should not allow ourselves to be influenced by any
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personal inclinations or interests. We can comply with this prohibi-
tion by asking ourselves how we would specify justice if we were
ignorant of our own particular inclinations. Rawls can answer that we
would then envision the just society as one that enables its members to
fulfill their human interests (representable by the interest in being
successful in terms of the particular conception of the good one has
chosen).

But does this answer really save the connection with Kant? By
specifying justice through the thought experiment of the original
position, we do indeed, thanks to the veil of ignorance, disconnect our
reflections from our inclinations and personal interests. But our re-
flections remain bound to the needs and interests of human beings in
general, as reflected in the stipulated third fundamental interest and in
Rawls’s conception of primary goods. Fustice as fairness can then be
accused of exemplifying heteronomy in Kant’s sense—not the heter-
onomy of the egoist, whose conception of justice is influenced by his
personal desires, but the heteronomy of the consequentialist, whose
conception of justice is shaped by the desires of all.

Three points can be made toward defending Rawls’s conception
against this charge of heteronomy. First, there is an important differ-
ence between an egoistic and an impartial concern for the fulfillment
of needs and interests. Parties in the original position aim for a society
in which all citizens do well because this is the only way each can
ensure that she (or her client) fares well. One could thus say that the
parties’ motivation is egoistic (or particularistic). But the same cannot
be said of us who are conducting the thought experiment. It is not
from egoistic motives that we endorse the agreement the parties would
reach in the original position. Rather, we endorse it—regardless of
how it relates to our own situation—because it matches our consid-
ered convictions about justice by impartially taking account of the
interests of all citizens and of the worst off in particular. And such
impartial concern for the interests of others is something Kant en-
dorses, for instance, by holding that we have a moral duty to promote
the happiness of others and especially the happiness of those most in
need of help. We are not offending Kant, then, when we ask our-
selves, as we go about helping others, what sort of help would best
satisfy their needs and interests—even if we pose this question as a
“selfish”” hypothetical: What would they rationally want us to do for
them? Analogously, we are not offending Kant when we ask our-
selves, as we go about organizing our society, which social order
would best satisfy the needs and interests of its citizens—even if we
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pose this question as a “‘selfish’” hypothetical: What would these cit-
izens rationally want to get out of their society? As Rawls might have
put it: Although the deliberators in our thought experiment have only
rational autonomy, we who conduct this experiment and honor its
result (regardless of our personal interests and values) in our conduct
thereby show our full autonomy (PL 72—79).

Second, there is an important difference between a concern for the
satisfaction of inclinations (happiness) and a concern for the fulfillment
of needs and interests or for success in terms of a conception of the
good. To be sure, some citizens may decide to devote the social
primary goods at their disposal to the pursuit of their own happiness.
But many citizens will pursue very different conceptions of the good,
focused perhaps on knowledge and culture, on love, family, and friend-
ship, on protecting the environment, on athletic success, on artistic
achievement, or on some religious project. The point of a Rawlsian
society is not then to satisfy citizens’ inclinations, to make them happy,
but rather to enable them to attain their freely chosen aims (for the
content and quality of which they are themselves responsible). To say
it with a single word, the point of a Rawlsian social order is not
the happiness of individuals, but their freedom. This point is reflected
in the basic liberties and their priority, of course, but it is served by the
remaining social primary goods as well, which are conceived as all-
purpose means to almost any ends citizens might freely choose to set
for themselves.

Third, while it is true that the Rawlsian primary goods are geared
to this human world rather than to any conceivable world of rational
beings, one can readily defend them as instantiating a more abstract
categorical imperative: Justice requires that the interactions among
rational beings be organized through such institutional arrangements
as best enable their participants to attain their freely chosen goals. This
move—which Rawls himself would probably have shunned in service
to his method of avoidance—would present his conception as an
application of a more general conception of justice to the specific
conditions of this human world.

Before we conclude that the Kantian interpretation is defensible
after all, we must discuss one last important discrepancy, which was
first highlighted by Otfried Hoffe. Kant distinguishes in his practical
philosophy between the doctrine of right (Rechtslehre), concerned
with the proper organization of society, and the doctrine of virtue,
concerned with the ethical conduct of individuals. In the latter do-
main, motives play a central role: They are criterial for whether an
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action has moral worth and for whether its agent has good will and
autonomy. In the doctrine of right, however, motives are sidelined.
Here the concern is solely with external freedom—more precisely,
with ensuring that persons have mutually secure domains of external
freedom. To ensure this, persons must comply with legal restrictions
placed upon their conduct, but their motives for such compliance are
legally irrelevant. The discrepancy is then that, whereas Kant excludes
a discussion of motives from the doctrine of right, Rawls does discuss
motives at length—specifically the question whether and how a con-
ception of justice and the institutional order it justifies can produce in
citizens an effective sense of justice and the political virtues.

Rawls is interested in motives because he sees it as the task of
political philosophy to identify a social order that is not merely just
but also capable of enduring in our world. I do not want to say that
Kant was not interested in this question. But he did not give it much
thought beyond the suggestion that an enduring social order would
need to rely on the police power of the state, on the threat and use of
force. Rawls finds this answer doubly insufficient: Reliance on force
alone is empirically inadequate and morally objectionable.

The empirical inadequacy Rawls sees does not arise from ordinary
criminal lawbreaking, against which he, too, is willing to rely on the
police. The problem is rather that those who hold influential positions
within a democratic society may seek to shape its institutional order in
favor of their own interests and values—officially and legally, through
the political process. With the benefit of an additional 200 years of
historical experience, Rawls sees more clearly than Kant the danger
that a rule-governed competition among political (including religious
or philosophical) parties or coalitions might degenerate into an all-out
power struggle over the rules of competition themselves.

In taking this danger more seriously than Kant did, Rawls may also
be motivated by the fact that the egalitarian character of the society he
envisions makes it especially vulnerable to the problem. Kant held—
notoriously—that the equality of citizens he endorsed is perfectly
consistent with the utmost inequality in income and acquired wealth
and privileges. By contrast, Rawls calls for the institutional order to be
designed so as to optimize the lowest socioeconomic position. More
seriously than Kant, Rawls is then challenged by an endurance prob-
lem for his ideal society: Is not this society doomed to failure because
of the fact that its politically most influential citizens—those advan-
taged in terms of natural endowments, education, and economic
means—will use their superior influence to dilute and undermine the
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egalitarian elements of its social order (answering to the fair value of
the basic political liberties, fair equality of opportunity, and the dif-
ference principle)? Rawls’s negative answer relies on citizens having
an effective sense of justice that morally commits them to justice as
fairness and to the institutional order this conception selects.

Furthermore, Rawls finds it morally desirable that a just social
order should maintain itself not merely by sanctions but also and pri-
marily by a widespread sense of justice, animated by a shared con-
ception of justice. This does not mean, of course, that such a sense of
justice should be legally mandatory; those who pay their taxes merely
from fear of punishment should not be punished for that. It means
only that we have reason to prefer a society that maintains itself by
inspiring a widespread and effective sense of justice among its citizens
over one that is sustained through a clever system of threats and
inducements. Perhaps there is—as Kant asserted in regard to his re-
publican constitution—some acceptable design of the institutional
order that would function well even in a society of devils. But it
would be preferable to have a social order that does not need to
function well with devils because it inspires in its citizens the moral
desire to display justice, fairness, and civility in their political conduct.

Though Rawls has not himself discussed the alleged divergence
from Kant, there is reason then to concede it and score it as a point in
Rawls’s favor. Rawls sought to offer a Kantian interpretation, not an
interpretation of Kant. Such a Kantian interpretation succeeds if
Rawls’s conception can be shown to correspond to Kant’s in im-
portant ways and, where it diverges, to do so for good reason.

After the appearance of T'J, Rawls has both played up and played
down his relationship to Kant. Kant figures in the title of a paper from
the 1970s and also in the title of his three John Dewey Lectures
(which were Rawls’s most important publication between T¥ and
PL). The later version of these Dewey Lectures, published in PL,
excises Kant’s name as Rawls moves from “Kantian” to “political”
constructivism.

We can understand these changes as follows. On the one hand,
Rawls wants to present the connection between his conception and
Kant’s practical philosophy as an asymmetrical one. He wants to con-
vince good Kantians that his conception is an authentic and attractive
development of Kantian values and methods. But he also wants to
convince the rest of his audience that they can accept his conception
without thereby becoming Kantians. There is a Kantian interpretation
of Rawls’s conception, but this does not mean that there can be no other
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authentic interpretations of it—a Catholic one, for instance. Rawls
wants to remain noncommittal on two Kantian doctrines in particular:
He does not want to affirm or deny that human beings should strive to
achieve autonomy of the will. Such questions concerning what makes a
human life worth living should be left to citizens to answer individually
as they see fit. (T'o be fair, one must add here that Kant would say the
same in the context of his political philosophy—a point Rawls fails to
appreciate. Unlike Rawls, Kant has developed a moral philosophy in
addition to his political philosophy. But this does not mean that the
latter is dependent on, or an integral part of, the former.) Further, Rawls
does not want to affirm or deny that moral values and principles have
their source in human reason. His conception of justice should therefore
be acceptable to citizens who hold that the best life is the one most
pleasing to God or believe that moral values and principles are inde-
pendent of us in their existence or validity.

On the other hand, however, Kant’s practical philosophy is not for
Rawls merely one more comprehensive worldview among many, but,
for him personally, the most important among them. I would think
that Rawls’s own worldview was Kantian in a deeper and more
comprehensive sense than his political philosophy.



CONCLUSION

RAW Ls has inspired much admiration and emulation for his
commitment to bring the philosophical study of justice down to
earth. His theory of justice is meant to be appealing, upon reflection,
not merely to his colleagues in political philosophy but also to his
fellow citizens as an attractive specification of ideas they already hold
about their society as a fair system of social cooperation and about
themselves as free and equal members of it. Moreover, this theory
is meant to be a guide that citizens can apply to the political decisions
they face. We should bear these ambitions in mind as we continue his
work.

I have indicated some of the work that remains to be done. We
might work out a sharper understanding of what it means for a society
to ensure the fair value of the basic political liberties, as well as the
security of all the basic liberties it guarantees. With the war on terror
upon us, especially, we also need a more precise understanding of what
reductions in basic liberties are justifiable by reference to the basic
liberties themselves. Rawls did not give us all the answers. But he left
us a living theoretical framework within which we can debate and
resolve the political questions we face. If it is not used in this way, it
becomes one more well-arranged bouquet of abstract ideas and prin-
ciples for display in the philosophical museum. Using the framework as
intended, we preserve and enhance that in which Rawls himself saw its
value: its capacity to guide and to motivate.
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A.1 Timeline

1921

1939—43
1943—45
1946—50

1947—438
1949
1950

1950—52
1952—53
1953
1954
1955

1956
1957/58

1959—60

February 21, birth of John Bordley Rawls in Baltimore, Maryland,
as the second of five sons of William Lee and Anna Abell Rawls
(née Stump).

Studies at Princeton University concluded with an AB degree.
Military training and service in the Pacific.

Graduate studies at Princeton University concluded with a PhD
in philosophy.

Fellowship student at Cornell University.

Marriage to Margaret Warfield Fox.

PhD dissertation, A Study in the Grounds of Ethical Knowledge: Con-
sidered with Reference to Judgments on the Moral Worth of Character.
Birth of his first child: Anne Warfield.

Instructor in the Princeton philosophy department.

Fulbright fellow at Christ Church, Oxford.

Appointment as assistant professor of philosophy at Cornell University.
Birth of his second child: Robert Lee.

“Two Concepts of Rules,” proposing to confine the principle of
utility to the assessment of practices.

Birth of his third child: Alexander Emory.

Promotion to associate professor with tenure at Cornell University.
“Justice as Fairness,” introducing an early version of his two
principles of justice, by which persons should agree to assess and
reform their shared practices.

Birth of his youngest child: Elizabeth Fox.

Visiting professor at Harvard University.
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1960

1962
1969—70

1971
1974
1974=75
1977
1979

1980
1983
1986
1987
1991
1993
1996
1997

1999

2001
2002

Appointment as professor at the Massachusetts Institute of
Technology.

Appointment as professor of philosophy at Harvard University.
Fellowship at the Stanford University Center for Advanced Study
in the Behavioral Sciences.

A Theory of Fustice.

Appointment as John Cowles Professor.

Sabbatical at the University of Michigan.

Sabbatical (fall) at the Princeton Institute for Advanced Study.
Appointment as James Bryant Conant University Professor,
succeeding Nobel Prize winner Kenneth Arrow.

John Dewey Lectures: ‘“Kantian Constructivism in Moral Theory.’
Honorary doctorate from Oxford University.

Sabbatical (spring) in Oxford.

Honorary doctorate from Princeton University.

Retirement.

Political Liberalism.

Political Liberalism, revised and expanded edition.

“The Idea of Public Reason Revisited.”

Honorary doctorate from Harvard University.

Collected Papers.

The Law of Peoples.

A Theory of Justice, second edition, incorporating revisions made
in 1974 for the German and subsequent translations.

Rolf Schock Prize in the Field of Logic and Philosophy, awarded
by the Royal Swedish Academy.

National Humanities Medal of Excellence.

Lectures in Moral Philosophy.

November 24, death at his home in Lexington, Massachusetts.
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